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NOTICES. 





This February number is unusually late. Pressure of other 
work prevented its earlier appearance. 


The continuation of the history of the Supreme Judicial Court 
of Massachusetts, the preparation of which was announced in the 
November number, to follow the account of the judicial history 
before the Revolution, which was printed in that number, will prob- 
ably be ready for distribution about the middle of May. This 
second instalment will describe briefly the development of the court 
as a constitutional body with some account of the leading figures in 
this development, and will contain reprints of various rare docu- 
ments relating thereto. It will cover the period from the Revolu- 
tion to 1830, and possibly to a later date. 

If any members have any old pamphlets, legisiative reports, 
letters, or other documents relating directly or indirectly to the 
Court or its members the Secretary will be glad to inspect them. 
The materials for the story have to be gathered from scattered 
sources, 


A volume has just been received from the University of Chicago 
Press which members of the Association may be glad to have called 
to their attention. It is entitled “ Standards of American Legisla- 
tion, An Estimate of Restrictive and Constructive Factors” by 
Ernst Freund, Professor of Jurisprudence and Public Law of the 
University of Chicago. The following brief preface indicates the 
character of the book : 

“ This book gives in somewhat expanded form the substance of 
a series of lectures delivered at Johns Hopkins University in 
March, 1915. The origin of the book explains its character : it 
is an essay of constructive criticism, and not a systematic treatise. 
Its purpose is to suggest the possibility of supplementing the estab- 
lished doctrine of constitutional law which enforces legislative 
norms through ex post facto review and negation by a system of 
positive principles that should guide and control the making of 
statutes, and give a more definite meaning and content to the con- 
cept of due process of law. It is hoped that the book may be found 
to be a slight contribution to the rapidly growing movement for the 
improvement of our statute law.” 

As the book was received as this number was going to press, there 
has been no opportunity to examine it or comment upon it. It is 
a book of about 320 pages, the price of which is “$1.50 net. 
Postage, extra ; weight, 1 lb., 10 oz.” 


F. W. G. 
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THE LEGAL QUESTIONS INVOLVED IN THE PRO- 
POSED AMENDMENTS TO THE CONSTITUTION 
RELATING TO RELIGION, AND TO THE APPRO- 
PRIATION OF PUBLIC FUNDS. 


As many members of the bar are not familiar with the exact 
questions raised as to the existing constitutional provisions or the 
suggested changes in those provisions which are being discussed 
from time to time in the newspapers and will obviously come before 
the Constitutional Convention, the statement of those questions as 
they appear in the legislative records is here reprinted. 

The discussion of some form of amendment to the Constitution 
relating to the appropriation of public funds has been going on 
before the legislature for several years. 

In 1912 the following amendment was proposed as House Docu- 
ment 339 of that year: 


‘* No law shall be passed respecting an establishment of 
religion or prohibiting the free exercise thereof, nor shall the 
state or any county, city, town, village or other civil division 
use its property or credit or any money raised by taxation or 
otherwise, or authorize either to be used, for the purpose of 
founding, maintaining or aiding by appropriation, payment 
for services, expenses, or in any other manner, any church, 
religious denomination or religious society, or any institution, 
school, society or undertaking which is wholly or in part under 
sectarian or ecclesiastical control.” 

(The last clause is printed in italics for convenient compari- 
son with another amendment printed on a later page.) 


The bill was referred to the committee on constitutional amend- 
ments, which reported adversely. On motion to substitute the bill 
for the adverse report of the committee, substitution was refused 
by vote of 16 Yeas to 170 Nays. (See House Journal of 1912, 
pp. 1013-15.) 

In 1913 the same amendment was proposed as House Docu- 
ment 1238 of that year. 

Thereupon the legislature passed an order requesting the opin- 
ion of the justices of the Supreme Court on certain questions 
relating to the construction of the existing constitutional provi- 
sions. The order stating those questions, together with the opinion 
(261) 
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of the justices in answer to them, was printed by order of the 
House as House Document 1948 of 1913 and was as follows: 


HOUSE e No. 1948 
Printed by order of the House. 


Tue CoMMONWEALTH OF MASSACHUSETTS. 


ORDER REQUIRING THE OPINION OF THE JUSTICES OF THE SUPREME JuDI- 
cIAL CoUuRT, TOGETHER WITH THE OPINION OF THE JUSTICES IN 
RESPONSE THERETO, RELATIVE TO SECTARIAN LEGISLATION. 

Ordered, That the opinion of the Justices of the Supreme Judi- 
cial Court be required by the General Court on the following ques- 
tions of law: — 

First. Do the existing provisions of the Constitution of Massa- 
chusetts, and especially Article II of Part the First of the Consti- 
tution and Article XI of the amendments thereto, adequately 
prohibit the passing of any law by the General Court establishing 
any particular religion or restraining the free exercise of any parti- 
cular religion? 

Second. Do tle existing provisions of the Constitution of 
Massachusetts, and especially Article XVIII of the amendments 
thereto, adequately prohibit the appropriation by the Common- 
wealth, or by any county or municipality, of money raised by taxa- 
tion for maintaining or aiding any church, religious denomination 
or religious society, or any institution, school, society or under- 
taking which is wholly or in part under sectarian or ecclesiastical 
control ? 

Third. For the purpose of prohibiting the establishing of any 
particular religion or church, or for securing the free exercise of 
any religion, or for prohibiting the appropriation of money raised 
by taxation for sectarian or religious uses, is there any necessity 
for the adoption of an amendment to the Constitution in substan- 
tially the following form? 

‘* No law shall be passed respecting an establishment of religion 
or prohibiting the free exercise thereof, nor shall the state or any 
county, city, town, village or other civil division use its property 
or credit, or any money raised by taxation or otherwise, or author- 
ize either to be used, for the purpose of founding, maintaining or 
aiding by appropriation, payment for services, expenses, or in any 
other manner any church, religious denomination or religious 
society, or any institution, school, society or undertaking which is 
wholly or in part under sectarian or ecclesiastical control.” 

And be it Further Ordered, That the Justices of the Supreme 
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Judicial Court be informed that the foregoing questions are pro- 
pounded with a view to legislation upon the subjects therein men- 
tioned, and that, for their more particular information, a copy of 
House document No. 1238, being a resolve accompanying a peti- 
tion now pending in the General Court and relating to the subject- 
matter concerning which the foregoing questions are propounded, 
be transmitted to the Justices. 


Hovse or REPRESENTATIVES, April 24, 1913. 
James W. Kimpa tv, Clerk. 
SENATE, April 25, 1913. 
Henry D. Cooiiper, Clerk. 


THe COMMONWEALTH OF MASSACHUSETTS. 


To the Honorable the Senate and House of Representatives of the 
Commonwealth of Massachusetts. 


We, the justices of the Supreme Judicial Court, having con- 
sidered the questions proposed in the joint order of the General 
Court which was received by us on May 7 and a copy of which is 
hereto annexed, respectfully answer as follows: 

The Constitution of the Commonwealth in several clauses 
inculeates the practice of religion and urges the public worship of 
God, as essential means for the perpetuation of republican insti- 
tutions. But in emphatic and unmistakable terms, it guarantees 
to all our people absolute freedom as to religious belief and 
liberty unrestrained as to religious practices, subject only to the 
conditions that the public peace must not be disturbed nor others 
obstructed in their religious worship or the general obligations of 
good citizenship violated. This is clear from Art. 2 of the 
Declaration of Rights and Ait. 11 of the Amendments, which 
absolutely prohibit the enactment of any law establishing any 
particular religion or restraining the free exercise of any particu- 
lar religion. We answer Yes to the first question. 

So far as the second question relates to the appropriation of 
money for schools the answer is simple. Art. 18 of the Amend- 
ments to the Constitution was adopted because of a deep seated 
conviction of the imperative necessity of preserving the public 
school system in its integrity and of guarding it from attack or 
change by explicit mandate. Public schools never have been 
understood to include higher institutions of learning like colleges 
and universities. All moneys raised by taxation for the purpose 
of expenditure within the sphere of the public or common schools, 
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as these words generally have been understood, must be disbursed 
exclusively for the support of such schools and cannot be diverted 
to any other kind of school maintained in whole or in part by any 
religious sect. But there is no constitutional prohibition against 
appropriations for higher educational institutions, societies or 
undertakings under sectarian or ecclesiastical control. Merrick v. 
Amherst, 22 Allen, 500. Jenkins v. Andover, 103 Mass. 94. 

So far as the second question relates to the appropriation of 
public money for aiding any church, religious denomination or 
religious society, it presents more difficulty. The Chief Justice 
and Justices Morton, Braley, and DeCourcy are of opinion that 
such an appropriation is prohibited by the Constitution and its 
Amendments, while Justices Hammond, Loring, and Sheldon 
incline to the opposite conclusion. It has been said repeatedly 
that answers given by the justices to questions propounded by the 
Legislature have not the binding force of decisions of the court, 
but are the opinions of the individual justices acting as constitu- 
tional advisers to a co-ordinate department of the government. 
The doctrine of stare decisis does not apply to them, but they are 
open to reconsideration and revision. Commonwealth v. Green, 
12 Allen, 155, 164. Opinion of the Justices, 5 Met. 596, 597. 
Opinion of the Justices, 126 Mass. 557, 566. Whether under 
these circumstances the existing provisions of the Constitution 


** adequately prohibit” the appropriation of money raised by 
taxation for these purposes so that there is no ‘‘ necessity for the 
adoption of an amendment” to this end, presents a legislative 
question rather than a question of law. 

The answers already given render unnecessary any further 
answer to your third question. 


JUNE 2, 1913. 

ArTuHUR P. RveG. 
James M. Morton. 
Joun W. Hammonp. 
Witiiam Cares Lorine. 
Henry K. Bratey. 
Henry N. SHELDON. 
Cuartes A, DeCourcy. 


After this opinion was submitted to the legislature, the pro- 
posed amendment was referred to the next legislature for further 
discussion. (See House Journal, 1913, pp. 957, 958.) 

This same amendment was introduced in 1914 as House No. 
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1267. In that year the amendment was reported favorably by 
the Committee on Constitutional Amendments, two members dis- 
senting. (See House Journal, 1914, p. 1072.) 

On Wednesday, April 22, 1914, the following appears on pages 
1369-1370 of the House Journal for that year: 


‘¢ The Resolve to provide for amending the Constitution so 
as to prohibit sectarian legislation and the support of secta- 
rian institutions from public funds (House No. 1267) was 
considered, the question being on ordering it to a third read- 
ing. 

Mr. . . . moved that the resolve be amended by 
striking out all after the words ‘ religious society,’ in line 22, 
and inserting in place thereof the words ‘ or any college, edu- 
cational or other institution, school, infirmary, hospital or 
undertaking which is not a state, county, city or town institu- 
tion established by statute, ordinance or by-law of the state, 
county, city, town, village or other civil division.’ 

Mr. . . ._ raised the point of order that the amend- 
ment was not germane to the subject matter considered by 
the committee. The Speaker ruled as follows: 

‘ The petition calls for an amendment of the Constitution 
prohibiting sectarian legislation and the support of sectarian 
institutions from public funds. Under the amendment, insti- 
tutions which are not in any respect sectarian would be 
brought within the prohibition of the constitutional amend- 
ment. The object of the rule that ‘‘ No motion or proposition 
on the subject different from that under consideration shall be 
admitted under color of amendment” is to prevent the passage 
of legislation of which interested parties have had no notice. 
A number of institutions in this Commonwealth would be 
affected by the proposed amendment. They have had 
no notice that legislation affecting them was pending and no 
opportunity to be heard. The amendment, therefore, comes 
within both the letter and the spirit of the rule forbidding 
amendments and bills outside the scope of the petition. The 
Chair, therefore, rules that the point of order is well taken.’ ” 


Thereafter the Yeas and Nays were ordered on the main ques- 
tion and the House refused to order the resolve to a third reading 
by a vote of 87 Yeas to 134 Nays. (See pp. 1370-1373.) 

In 1915 the same amendment was again introduced as House 
No. 1353. In 1915 there was also introduced another proposed 
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amendment, House No. 820, incorporating the clauses which were 
ruled out of order. as above stated, in 1914. This amendment 
reads as follows: 


‘* No law shall be passed respecting an establishment of 
religion or prohibiting the free exercise thereof. nor shall the 
state or any county, city, town, village or other civil division 
use its property or credit or any money raised by taxation or 
otherwise, or authorize either to be used for the purpose of 
founding, maintaining or aiding by appropriation, payment 
for services, expenses, or in any other manner any church, 
religious denomination, or religious society, or any college, 
educational or other institution, sehool, infirmary, hospital or 
undertaking, which is not a state, county, city or town institu- 
tion, established by statute, ordinance or by-law of the state, 


county, city, town, village or other civil division.” 


The differences between the amendments appear in the words in 
italics. 

There was also introduced in 1915 an amendment, House No. 
952, which differs from both of the foregoing proposals and reads 
as follows: 


** No money raised by taxation or derived from the public 
funds of any town, city, county, or of the state itself shall 
ever be appropriated for the support or maintenance of any 
institution either educational, charitable, or otherwise unless 
the land, buildings, equipment, and other property of such 
institution are owned and the institution itself is managed and 
controlled by the town. city, or county making such appropria- 
tion or by the state. 

Nothing in this article shall be so construed as to prevent 
a town, city, county or the state from appropriating money in 
payment for services rendered by a privately controlled hos- 
pital, or as invalidating any contract or agreement already 
made between the commonwealth and any existing institution.” 


All three of these amendments were voted on by the House in 
1915 as follows: ‘The first, House 1353, was rejected, 107 Yeas 
to 115 Noes. (See House Journal, 1915, p. 936.) The sec- 
ond. House 820, was rejected, 111 Yeasto116 Noes. (See House 
Journal, 1915, p. 934.) The third, House 952, was also rejected 
without a roll call. (See House Journal, p. 936.) 
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The first two of these amendments were again introduced in 
1916 and were referred to the next General Court without roll call 
in view of the calling of the Constitutional Convention. (House 
Journal, 1916, p. 837.) 

The second amendment above mentioned was introduced again 
this year as House No. 1277 of 1917 and was again referred to the 
next legislature. The first amendment above mentioned was not 
introduced before the legislature this year, presumably in view of 
the approaching Constitutional Convention, but it appears from the 
newspapers that it is being circulated and that it will be presented 
to the Constitutional Convention for consideration. There appears 
to be no further history of record relating to the third amendment 
above mentioned. 


Note. — For convenient reference in connection with the opinion of the Supreme Court 


above quoted, the following provisions from the present Massachusetts constitution referred 
to in that opinion are here printed 


MASSACHUSETTS BILL oF Riests, ARTICLE II. (ADOPTED 1780). 

“It is the right as well as the duty of all men in society, publicly, and at stated seasons, 
to worship the SUPREME BEING, the great Creator and Preserver of the universe. And 
no subject shall be hurt, molested, or restrained, in his person, liberty, or estate, for wor- 
shipping GOD in the manner and season most agreeable to the dictates of his own con- 
science; or for his religious profession of sentiments; provided he doth not disturb the 
public peace, or obstruct others in their religious worship.” 


AMENDMENTS ARTICLE XI. (ADOPTED IN 1833 IN PLACE OF THE ORIGINAL THIRD 
ARTICLE OF THE BILL OF RIGHTs). 

** ArT. XI. Instead of the third article of the bill of rights, the following modification 
apd amendment thereof is substituted : — 

* As the public worship of God and instructions in piety, religion, and morality, promote 
the happiness and prosperity of a people, and the security of a republican government; 
therefore, the several religious societies of this commonwealth, whether corporate or unin- 
corporate, at any meeting legally warned and holden for that purpose, shall ever have the 
right to elect their pastors or religious teachers, to contract with them for their support, to 
raise money for erecting and repairing houses for public worship, for the maintenance of 
religious instruction, and for the payment of necessary expenses; and all persons belonging 
to any religious society shall be taken and held to be members until they shall file with the 
clerk of such society a written notice, declaring the dissolution of their membership, and 
thenceforth shall not be liable for any grant or contract which may be thereafter made, or 
entered into by such society; and all religious sects and denominations, demeaning them- 
selves peaceably, and as good citizens of the commonwealth, shall be equally under the 
protection of the law; and no subordination of any one sect or denomination to another 
shall ever be established by law.’ ” 


AMENDMENTS ARTICLE XVIII. (ADOPTED IN 1855). 


‘ArT. XVIII. All moneys raised by taxation in the towns and cities for the support of 
public schools, and all moneys which may be appropriated by the state for the support of 
common schools, shall be applied to, and expended in, no other schools than those which 
are conducted according to law, under the order and superintendence of the authorities of 
the town or city in which the money is to be expended; and such money shall never be 
appropriated to any religious sect for the maintenance, exclusively, of its own school.” 





OPINION OF THE ATTORNEY GENERAL ON THE 
ELIGIBILITY OF STATE OFFICERS FOR THE CON- 
STITUTIONAL CONVENTION. 

HOUSE . , . ° , ; ° ‘ . ° No. 1711. 


Tue CoMMONWEALTH OF MASSACHUSETTS. 
DEPARTMENT OF THE ATTORNEY-GENERAL, 
Boston, Feb. 19, 1917. 
Joint Committee on Constitutional Amendments, State House. 
GENTLEMEN : — I beg to acknowledge receipt of your letter of 
the 6th inst., in which you request my opinion upon the following 
questions : — 


1. Are any or all of the officers mentioned in House Bill 
No. 795 now ineligible to membership in the Constitutional 
Convention provided for by Chapter 98 of the General Acts 
of the year 1916? 

2. If any or all of said officers are ineligible, is it within 
the power of the Legislature to make such officers eligible to 
membership in the Convention ? 


The officers mentioned in this bill are the members of the Gen- 
eral Court, the governor, lieutenant-governor, councillors, the 
justices of the Supreme Judicial and of the Superior Courts, the 
justices of all other courts in this Commonwealth, any officer of 
the Commonwealth elected by vote of all the people, and senators 
and representatives from this Commonwealth in the Congress of 
the United States. 

Mass. Const., pt. 2nd, c. VI, art. II, provides that — 


No governor, lieutenant-governor, or judge of the supreme 
judicial court, shall hold any other office or place, under the 
authority of this commonwealth, except such as by this con- 
stitution they are admitted to hold, saving that the judges of 
the said court may hold the offices of justices of the peace 
through the state; nor shall they hold any other place or 
office, or receive any pension or salary from any other state or 
government or power whatever. 


If the convention called to revise, alter or amend the Constitu- 
tion pursuant to the vote of the people at the last annual election, 
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under Gen. St. 1916, c. 98, is authorized by the provisions of 
our present Constitution, the position of a delegate to the con- 
vention is a ‘‘ place under the authority of the Commonwealth,” 
and it follows that the governor, lieutenant-governor and judges 
of the Supreme Judicial Court would be violating the provisions 
of the Constitution by sitting in said convention. 

It has been asserted by many, and seems to have been the 
opinion of the justices of the Supreme Judicial Court in an 
opinion to the Legislature (reported in 6 Cush. 573), that article 
IX of the Amendments to the Constitution, providing a method 
for the adoption of specific and particular amendments to our 
Constitution, excluded by implication any authorization to the 
people to revise or change it by the convention method, and this 
view is not unsupported by other authority. Opinion of the 
Justices, 14 R.I., 649. 

The Preamble to our Constitution recites that — 


The end of the institution, maintenance, and administra- 
tion of government, is to secure the existence of the body 
politic, to protect it, and to furnish the individuals who com- 
pose it with the power of enjoying in safety and tranquillity 
their natural rights, and the blessings of life; and whenever 
these great objects are not obtained the people have a right 
to alter the government, and to take measures necessary for 
their safety, prosperity, and happiness. 


Article VII of the Bill of Rights in our Constitution is as 
follows : — 


Government is instituted for the common good; for the 
protection, safety, prosperity, and happiness of the people ; 
and not for the profit, honor, or private interest of any one 
man, family, or class of men: ‘Therefore the people alone 
have an incontestable, unalienable, and indefeasible right to 
institute government; and to reform, alter, or totally change 
the same, when their protection, safety, prosperity, and hap- 
piness require it. 


This incontestable, unalienable and indefeasible right, which 
indeed is the essence of a republican form of government, cannot, 
in my judgment, be taken away except by plain and unmistakable 
language. That the people of one generation can deprive the 
people of a succeeding generation of their unalienable right to 
reform, alter or totally change their form of government, except 
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in a restricted manner, when their protection, safety, prosperity 
and happiness require it, is repugnant to our theory of government 
that the right to govern depends upon the consent of the governed. 
It seems to me a much more reasonable, if not a necessary, con- 
struction of the Constitution to hold that article [IX of the Amend- 
ments provides only a manner of amending the Constitution in 
addition to other methods that may be adopted by the people of 
changing their form of government, under the fundamental right 
guaranteed by the Bill of Rights, whenever ‘‘ their protection, 
safety, prosperity, and happiness ” require it. 

This view is strengthened by an examination of the debates in 
the convention of 1821, which framed this article of amendment 
for submission to the people. Mr. Webster, in discussing this 
article at that time, said that he knew of no principle that could 
prevent a majority, even a bare majority, of the people from alter- 
ing the Constitution, and that the object of the mode proposed for 
making amendments in it was to prevent the people from being 
called upon to make trivial amendments or any amendments except 
when a real evil existed. Debates in Convention of 1820 (ed. 
1853), 407. Jameson, Const. Conventions, §§ 571-575. 

Accordingly, I am of the opinion that the convention will be 
held under the authority of the Commonwealth, that the position 
of a delegate to said convention is a place under the authority of 
the Commonwealth, and that therefore the governor, lieutenant- 
governor and judges of the Supreme Judicial Court cannot sit 
therein as delegates without violating the provisions of Mass. 
Const., pt. 2nd, c. VI, art. II. It is unnecessary, however, to 
determine whether the position of a delegate is a place under the 
authority of the Commonwealth, as it will be noted that the pro- 
hibition contained in Mass. Const., pt. 2nd, c. VI, art. II, is not 
limited to places under the authority of the Commonwealth, but 
includes all places, at least of a public nature, and thus I am of 
the opinion that whatever view is adopted as to the nature of the 
convention, the governor, lieutenant-governor and judges of the 
Supreme Judicial Court, while occupying their respective offices, 
cannot properly sit as delegates therein. 

Your specific question is as to their eligibility. Doubtless they 
are eligible to be candidates, and may hold the position of delegate 
subject to the provisions of Gen. St. 1916, c. 98, § 6, that the 
delegates ‘‘ shall be the judges of the returns and elections of their 
own members.” . 

It was held by the Supreme Judicial Court in the case of Com- 
monwealth v. Hawkes, 123 Mass. 525, that a person holding the 
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ottice of judge might lawfully hold a seat in the Legislature, the 
acceptance of such seat, however, being a resignation of his office 
as judge. 

Accordingly, it would seem that while the governor, lieutenant- 
governor and justices of the Supreme Judicial Court might law- 
fully hold a seat in the convention if elected thereto, the accept- 
ance of such seat would operate as a resignation of their office or 
would render them liable to impeachment. In arriving at this 
conclusion I have not overlooked the fact that His Honor William 
Phillips, then Lieutenant-Governor, and Honorable Isaac Parker, 
then chief justice, and Honorable Samuel S. Wilde, a justice of 
the Supreme Judicial Court, sat as delegates in the constitutional 
convention of 1820. Their right to do so does not appear to have 
been then questioned. 

The only provision in the Constitution that can be construed as 
a prohibition to the judges of the superior and other courts of the 
Commonwealth sitting as delegates in the convention is con- 
tained in article VIII of the Amendments, which provides that — 


Judges of the courts of common pleas shall hold no other 
office under the government of this commonwealth, the office 
of justice of the peace and militia oftices excepted. 


There is some question whether the phrase ‘‘ courts of common 
pleas” refers to the courts which were established at the time of 
the adoption of this amendment under that name, or whether it 
has a much broader meaning, including all courts having jurisdic- 
tion of common pleas. 

Bouvier defines ‘*‘ common pleas ” as — 


The name of a court having jurisdiction generally of civil 
actions. 


Such pleas or actions are brought by private persons against 
private persons, or by the government when the cause of 
action is of a civil nature. In England, whence we derived 
this phrase, common pleas are so called to distinguish them 
from pleas of the Crown.” 


I think it unnecessary to consider this question, as I have come 
to the conclusion, with some hesitation, that the position of dele- 
gate in the convention is not an office of the Commonwealth within 
the meaning of this amendment. It is to be observed that the 
phrase here is ‘‘ office under the government of this common- 
wealth,” whereas the phrase contained in the provision relative to 





the judges of the Supreme Judicial Court is ‘‘ office or place under 
the authority of this commonwealth.” The language used in con- 
nection with the judges of the Supreme Judicial Court is much 
more comprehensive than that used in relation to the judges of the 
courts of common pleas. 

In some jurisdictions a clear distinction has been made between 
** office ” and ‘** place” under the government. Worthy v. Barrett, 
63 N.C. 199. In that case it was said that a member of the 
Legislature was not an officer although he held a place of trust 
and profit. On the other hand, in Morrill v. Haines, 2 N.H. 246, 
it was held that a member of the Legislature was an officer of the 
State. Nocase has occurred in this Commonwealth where this 
question has been decided. In the case of Fitchburg R.R. Co. v. 
Grand Junction R.R. etc. Co., 1 Allen, 552, the question was 
raised, but the court, in arriving at its conclusions, found it 
unnecessary to determine the point and expressly left_it open. 

Whatever may be said in relation to a member of the Legis- 
lature, he at least takes part in the execution of one of the powers 
of government, whereas a delegate in the convention acts substan- 
tially as one of a committee of the people, whose power is restricted 
to making a report to the people. 

The whole purpose of the convention is to take under considera- 
tion the propriety of revising or altering the present Constitution, 
and to report back to the people such revision, alteration or amend- 
ment as it may propose. Its powers are similar to that of a com- 
mittee, its work is entirely preliminary, and it has no power to do 
any act which of itself has any final effect. 

It is my view that the word ** office,” as used in article VIII of 
the Amendments, refers to a position the incumbent of which exer- 
cises some power of government, and not to the position of a per- 
son selected to act in an advisory capacity in framing a scheme or 
change of government to be submitted to the people for adoption 
or rejection. See in this connection Attorney-General v. Tilling- 
hast, 203 Mass. 539, at p. 543. 

Accordingly, I am of the opinion that there is nothing in our 
Constitution which renders the office of justice of any court of the 
Commonwealth, other than the Supreme Judicial Court, incom- 
patible with the position of delegate to the constitutional conven- 
tion, or which in any way affects his eligibility to such position. 

As to the other officers referred to in your inquiry, the only pro- 
vision of the Constitution which might be said to apply thereto is 
clause 2 of article II of chapter VI of part second, which reads as 
follows :— 
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and never more than any two offices, which are to 
be held by appointment of the governor, or the governor and 
council, or the senate, or the house of representatives, or by 
the election of the people of thestate at large, or of the people 
of any county, military offices, and the offices of justices of 
the peace excepted, shall be held by one person. 


This would apply, if at all, only to such delegates as were elected 
at large. Even then I am of the opinion that this clause would have 
no application, since what I have before said in relation to an 
‘+ office” as distinguished from a ‘‘ place” applies with equal force 
to this provision of the Constitution. 

The only statutory provision which in any way applies to the 
questions propounded by you is R. L., c. 18, § 11, which prohibits 
any person from receiving more than one salary at the same time 
from the treasury of the Commonwealth. 

I am informed that House Bill No. 26, which provides that this 
section shall not apply to the position of delegate to the conven- 
tion, has been favorably reported by your committee. There is, 
of course, no constitutional objection to the enactment of this bill, 
and if enacted into law I am of the opinion that there is nothing 
in the Constitution or laws of the Commonwealth which in any 
way interferes with such officers sitting as delegates in the consti- 
tutional convention. 

As to your second question, since the offices of governor, lieu- 
tenant-governor and justice of the Supreme Judicial Court are 
incompatible with the position of delegate in the convention, by 
reason of the provisions of the Constitution itself, it is obvious 
that the Legislature has no power to remove the incompatibility. 
The other officers mentioned in your bill are, in my opinion, already 
eligible to seats as delegates in the convention, at least if House 
Bill No. 26 is enacted into law, so there seems to be no occasion 
for the enactment into law of any of the provisions of House Bill 
No. 795. 

Very truly yours, 


Henry C. Attwitt, 


Attorney-General. 





AN ANSWER TO A PART OF THE ATTORNEY 
GENERAL’S OPINION. 

The foregoing opinion discusses two questions which have been 
raised from time to time in the newspapers and elsewhere. 

First, as to the nature of the constitutional convention as a 
political body, and 

Second, as to the eligibility of state officers for membership in 
that convention. 

It is respectfully submitted that the Attorney General’s conclu- 
sion as to the nature of the convention is correct, subject to the 
following modifications. 

It seems to me that the effect of the Orrmion or THE JUSTICES 
in 1833 in 6 Cush. 573, is somewhat overstated in the Attorney 
General’s opinion. ‘That opinion of the Justices, of course, was 
merely advisory, and it does not deal definitely with a convention 
called, as the present convention has been called, without limita- 
tion and without specification as to the subjects to be considered. 
I think that a careful analysis of the questions which the Court 
was answering will demonstrate this aud for the purpose of con- 
venieut study that opinion is reprinted in a foot-note.* 


*OPINION OF THE SUPREME JUDICIAL COURT, CONCERNING THE ALTER- 
ING OR REVISING OF THE CONSTITUTION IN ANY SPECIFIC PART 
THEREOF (6 Cusn. 573). 

“ The justices of the Supreme Judicial Court have taken {nto consideration the two ques- 
tions submitted to them (by the bouse of representatives), and upon which the honorable 
house has requested their opinion, of the following tenor, namely : 

First. Whether, if the legislature should submit to the people to vote upon the expediency 
of having a convention of delegates of the people, for the purpose of revising or altering 
the constitution of the commonwealth in any specified parts of the same; and a majority 
of the people voting thereon should decide in favor thereof, could such convention holden in 
pursuance thereof act upon, and propose to the people, amendments in other parts of the 
constitution not so specified ? 

Second. Can any specific and particular amendment or amendments to the constitution 
be made in any other manner, than that prescribed in the ninth article of the amendments 
adopted in 1620? 

And thereupon have the honor to submit the following opinion : 

The court do not understand, that it was the intention of the house of representatives, 
to request their opinion upon the nutural right of the people in cases of great emergency, 
or upon the obvious failure of their existing constitution to accomplish the objects for 
which it was designed, to provide for the amendment or alteration of their fundamental 
laws; nor what would be the effect of any change and alteration of their constitution, 
made under such circumstances and sanctioned by the assent of the people. Such a view 
of the subject would involve the general question of natural rights, and the inherent and 
fundamental principles upon which civil society is founded, rather than any question upon 
the nature, construction, or operation of the existing constitution of the commonwealth, 
and the laws made under it. We presume, therefore, that the opinion requested applies to 
the exieting constitution and laws of the commonwealth, and the rights and powers derived 
from and under them. Considering the questions in this light, we are of opinion, taking 
the second question first, that, under and pursuant to the existing constitution, there is no 
authority given by any reasonable construction or necessary implication, by which any 





275 


It seems to me that the Attorney General is right in saying that 
the convention is held in the exercise of the inherent powers of 
the people recognized in the Preamble and Article VII. of the Bill 
of Rights (see also Articles 1V. and V.), and to that extent it is a 
constitutional body because it is called for the purpose of exercis- 
ing rights and powers thus recognized. 

In some of the interesting discussions of this question in the 
newspapers the word ‘ revolution” has been used in describing 
the nature of this convention as it wus used in some of the 
debates in the convention of 1853.* That is a vague and sensa- 
tional word. It is used very indiscriminately to describe all 
kinds of things from the French ‘* Revolution” to changes in the 
style of dress. I submit that the use of this term in connection 
with this question does not accurately describe the situation or 
help us to a clear perspective, because there are 80 many degrees 
in the use of the inherent powers already referred to that the 
difference in the degree of this use makes a substantial difference 
in the nature of the proceedings by which the power is exercised. 
The Convention of 1820 does not seem to be accurately described 
as a ‘revolutionary ” body. 

The convention is called not for revolutionary purposes, not for 
the purpose of recommending or framing any specific measures of 
any kind on any subject. ‘The convention is under no obligation 


to any men or group of men to recommend any particular thing. 


specific aud particular amendment or amendments of the constitution can be made, in any 
other manner than that prescribed in the ninth article of the amendments adopted in 1820. 
Considering that previous to 1820 no mode was provided by the constitution for its own 
amendment, that no other power for that purpose, than in the mode alluded to, is any- 
where given in the constitution, by implication or otherwise, and that the mode thereby 
provided appears manifestly to have been carefully considered, and the power of altering 
the constitution thereby conferred to have been cautiously restrained and guarded, we think 
a strong implication arises against the existence of any other power, under the constitu- 
tion, fur the same purposes. 

Upon the first question, considering that the constitution has vested no authority in the 
legislature, in its ordinary action, to provide by law for submitting to the people the expedi- 
ency of calling a convention of delegates, for the purpose of revising or altering the con- 
stitution of the commonwealth, it is difficult to give an opinion upon the question, what 
would be the power of such a convention, if called. If, however, the people should, by the 
terms of their vote, decide to call a convention of delegates to consider the expediency of 
altering the constitution in some particular part thereof, we are of opinion that such dele- 
gates would derive their whole authority and commission from such vote; and, upon the 
general principles governing the delegation of power and authority, they would have no 
right, under such vote, to act upon and propose amendments in other parts of the constitu 
tion not so specified. 

LEMUEL SuHaw, 
SAMUEL PUTNAM, 
8. 8S. WILDE, 
Marcus Morton. 
JANUARY 24, 1833.” 


*See Hon. Roger Sherman Hoar’s articles in the “‘ Boston Transcript” for Jan. 3 and 
Feb. 3, 1917. 
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As the Attorney General states, it is an advisory body called solely 
for the purpose of considering and advising the people upon any 
subject and in any manner that it sees fit connected with the 
government of the people of Massachusetts. So far as its powers 
and duties are concerned, it can advise the people either in favor 
or against changes, whether general or specific; it can prepare and 
submit changes with advice for or against them, either in the form 
of an entire revised document or in the form of separate amend- 
ments. There appears to be no limit whatever to the nature of its 
advisory capacity, except the solemn sense of the grave responsi- 
bility of its members. The Preamble and Articles IV., V., and 
VII. of the Bill of Rights were in the Constitution of 1780, under 
which the Convention of 1820 was held. The words are just as 
broad in their scope to-day as they were in 1780 and in 1820. As 
the Attorney General suggests, no implication from the adoption of 
the Ninth Amendment is of sufficient force to take away the rights 
and powers recognized in the Preamble and the Seventh Article. 
As the Attorney General further says, ‘* plain and unmistakable 
language ” would be needed for such a purpose. 

From the passage in the debate in 1820 referred to by the 
Attorney General, this appears also to have been the view of 
Daniel Webster, who was the chairman of the committee that 
framed the Ninth Amendment. The Ninth Amendment was very 


carefully drawn and there is no reason for attributing to it any 
purpose except the purpose which is clearly expressed by its terms. 
The provision in regard to the duplication of offices in Article 
Second, Chapter Six of Part Second of the Constitution, quoted 
by the Attorney General, is also a part of the original document 
of 1780. 


While it is in the exercise of constitutional powers already 
referred to, the body itself is extra-constitutional in the sense that 
no specific machinery for the exercise of these powers is provided 
in the constitution and, accordingly, it requires a forced construc- 
tion to bring a seat in such a convention within the phrase ‘* place 
under the authority of this Commonwealth.” This forced con- 
struction seems to be as violent as the implication from the pas- 
sage of the Ninth Amendment which the Attorney General justly 
declines to make as a restriction upon the inherent powers of the 
people. 

In this connection it is interesting to note that in addition to 
Lieutenant-Governor William Phillips, Chief Justice Isaac Parker, 
and Judge Samuel S. Wilde of the Supreme Judicial Court, the 
following men sat as members of the Convention of 1820: Joseph 





Story, Associate Justice of the Supreme Judicial Court of the 
United States ; Charles Jackson, Associate Justice of the Supreme 
Judicial Court of Massachusetts (a delegate from Boston) ; Lemuel 
Shaw, later Chief Justice; Levi Lincoln; Samuel Hubbard, later 
Associate Justices of the Supreme Court; Perez Morton, Attorney 
General at the time; and Daniel Webster. 

The Supreme Judicial Court at that time consisted of five mem- 
bers and it appears, therefore, that all the judges of the Supreme 
Court, with the exception of Judges Putnam and Thacher, were 
delegates to that convention, and that in spite of the array of 
legal talent above mentioned, to which should be added the name 
of John Adams, the draftsman of the Convention of 1780, no 
question was raised as to any incompatibility between a seat in 
the convention and a position on the Supreme Bench or any other 
office in the state or nation. 

Is it not rather late, therefore, when this question was not raised 
apparently by anybody in 1820, to rule in 1917 that Isaac Parker 
and Samuel S. Wilde, both very able judges, and Charles Jackson, 
who was probably one of the ablest lawyers that ever sat on the 
Massachusetts bench, either rendered their seats upon the bench 
liable to forfeiture or rendered themselves liable to impeachment, 
by accepting seats in the Constitutional Convention of 1820 under 
the same provisions which now stand in the constitution of Massa- 
chusetts and which are referred to in the Attorney General’s 
opinion ? 

While the question is of no immediate importance, as there was 
no effort to nominate any of the officers excluded by his opinion 
and the time for nominations has closed, yet it seems desirable 
that the question should be kept open and that the ruling of the 
Attorney General should not go unquestioned at this time, as it 
may be of importance at some future time. 

Entirely aside from the historical argument above referred to, 
the proposition that every citizen of Massachusetts, whether he 
holds any public office or not, is eligible to election and has a 
right to take his seat in a constitutional convention if he is duly 
elected without forfeiting any other state office held by him is 
based upon the same reasons as the right to call a constitutional 
convention. It is not a question of the right of the individual to 
occupy the seat. The fundamental and controlling question is of 
the right of the people to select him and send him to the conven- 
tion and keep him there. ‘To say that the people have a right to 
call a constitutional convention, but that they have not a right to 
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elect any citizen of the state to represent them in that conven- 
tion, unhindered by any conditions of forfeiting any other office 
which he may hold, is a suggestion to qualify the inherent and 
unqualified prerogatives of the people of the state, the existence 
of which is recognized in the preamble and in Article VII. of the 
Bill of Rights, as well as in the remarks of Mr. Webster, which 
are referred to in the Attorney General’s opinion. Is not a 
revision of a constitution, although in the exercise of the great 
rights recognized by the existing constitution, nevertheless an 
extra-constitutional proceeding because although these rights are 
recognized the machinery for their exercise is not created? Can it 
be possible that an office-holding provision in the existing constitu- 
tion should prevent the people from selecting if they wished, for 
such an extra-constitutional body, some of the ablest men in the 
Commonwealth without by so doing sacrificing the right to retain 
the services of those very men in the constitutional positions which 
they may hold? This does not mean that it is not proper for the 
legislature in devising a plan for ascertaining the popular will 
through a constitutional convention to specify, as they have speci- 
fied in the act under which the present convention will be held, 
that a certain number of the delegates shall be residents of the 
district which they are chosen to represent. This provision was 
not in the act under which the Convention of 1853 was held, but 
it is not an unreasonable arrangement for the legislature to make 
for the purposes of insuring local representation. 

The Convention of 1788 which ratified the United States Consti- 
tution is not discussed in the opinion of the Attorney General, but 
it is of special importance as showing the contemporary understand- 
ing of men who framed the Massachusetts Constitution of 1780. 
It was also a body which was not merely ‘ advisory” in its func- 
tions, but had the power to act and did act as representing the 
people of the state. And yet the man who headed the list of Bos- 
ton delegates and who was chosen president of the convention was 
** His Excellency John Hancock, Esq.,” then Governor of Massa- 
chusetts. ‘The man who was chosen vice-president of the conven- 
tion and who actually presided during most of its deliberations 
owing to Governor Hancock’s illness, was one of the delegates from 
Scituate, Hon. William Cushing, Chief Justice of the Supreme 
Judicial Court. Hon. Increase Sumner was a delegate from Rox- 
bury and Hon. Francis Dana from Cambridge, both justices of the 
Supreme Court, so that a majority of the court were members of 
that convention. Samuel Adams was then President of the Sen- 
ate and also a delegate to the convention from Boston. All of 














279 





these men (except Dana) were members of the Convention of 1780 
which framed the Massachusetts Constitution and yet it never 
appears to have been suggested that there was anything to affect 
the right of their constituents to send them to the Federal Conven- 
tion of 1788 and at the same time retain their services in the posi- 
tions which they held under the state constitution. 

In addition to this, the man whose name appears first on the list 
of delegates elect2d by the Massachusetts Legislature and commis- 
sioned by the Governor to the Convention of 1787, which met in 
Philadelphia to frame the United States Constitution, was Francis 
Dana, then a member of the Supreme Judicial Court of Massachu- 
setts. He was unable to take his seat for reasons stated in a note 
on page 280. This Federal Convention at Philadelphia was held in 
accordance with the urgent requests of the Massachusetts Legisla- 
ture, expressed in Chapters 76, 77, 78, and 79 of the Resolves of 
1785, and the convention in Massachusetts to ratify the Federal 
Constitution was subsequently held under the call of the legislature 
by Chapter 9 of the Resolves of the October session of 1787. 

Neither of these conventions was specifically provided for in the 
constitution of Massachusetts, although the result of the action of 
the people in ratifying the Federal Constitution was very materially 
to restrict the powers of the people of Massachusetts. * 

In each case the people of Massachusetts were exercising inher- 
ent rights and powers and the fact that in the Convention of 1788 
they were exercising them as part of the people of the United 
States does not alter the fact that they were intended to act and 
that they did act also as citizens of Massachusetts, so that in that 
convention the people bound themselves in their dual capacity in 
accordance with the dual system of government which was estab- 
lished by the Federal Constitution. 

It is submitted, accordingly, that these federal conventions, both 
in Philadelphia and in Massachusetts, in which the state was rep- 
resented, were in the exercise of the same inherent powers as were 


* The Articles of Confederation had been adopted in 1788 by the representatives of Massa- 
chusetts and other states, creating a confederacy to be known as “The United States of 
America.” Of these articles, Article II. is as follows: 

“Art. Il.— Each State retains its sovereignty, freedom, and independence, and every 


power, jurisdiction, and right, which is not by this Confederation expressly delegated to the 
United States in Congress assembled.” 


Except so far as the powers were recognized in this article, there was no reference to 
any convention such as that of 1787 in Philadelphia. The Massachusetts Constitution of 
1780, which was adopted while the Articles of Confederation were in effect, contained no 
reference to the Articles of Confederation except the general reference in Article IV. of the 
Bill of Rights. This is additional evidence, if any is needed, of the fact that both of those 
conventions were in the exercise uf the inherent powers recognized by the preamble and 
the 4th, 5th, and 7th Articles of the Massachusetts Bill of Rights, and by the 2d of the 
Articles of Confederation. 
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the Conventions of 1820 and 1853, and these powers are recognized 
in the Bill of Rights, so that none of these conventions can be said 
to be entirely outside of the contemplation of the Massachusetts 
Constitution,* and yet they were all extra-constitutional so far as 
the question of their membership is concerned. 

With the greatest respect, it is submitted that the Honorable 
Attorney General’s conclusion in this matter of membership is 
mistaken. 


F. W. G. 

* The method of obtaining the evidence of the popular will for the purpose of exercising 
these powers, while it is extra-constitutional in the sense that it is not specified, is a matter 
peculiarly within the legislative function as the representatives of all the people. The 
legislature is the only body which thus represents all the people and which is entitled, 
therefore, to specify such methods. Unless this is recognized as part of the legislative 
function as a guide in determining the effect of all such proceedings, there is no test what- 
ever except the ultimate test of physical force, either as a fact or a threatened possibility 
inducing acquiescence. The legislature, however, in framing the machinery for ascertain- 
ing the popular will is bound to adopt some method reasonably adapted for so solemn a 
purpose. If they should adopt some method which was grossly unsuited to the purpose of 
ascertaining the popular will, it seems that no political situation would arise as a result of 
such action which the Courts should recognize. The coming constitutional convention, 
however, appears to be planned in a reasonable manner and to stand upon exactly the same 
footing as the Convention of 1820. 


NOTE ON THE COMMISSION TO THE FEDERAL CONVENTION OF 1787. 


As stated above, Chief Justice Dana was commissioned as one of the delegates to the 
Federal Convention in Philadelphia, although he was unable to take hie seat there, partly 


by reason of his health, and partly because his attendance would interfere with his judicial 
duties (see 1 Pa. Mag. of Hist. and Biog., page 92). He was elected by the legislature of 
1786 which contained a considerable number of men who had been members of the Conven- 
tion of 1780. The Governor who signed the commission was James Bowdoin, who was 
president of the Convention of 1780. The commission appears in Farrand’s ‘‘ Records of the 
Federal Convention,” Vol. 3, page 584. It was issued in accordance with the following 
resolve 


RESOLVES, JANUARY SESSION OF THE LEGISLATURE OF 1786, CHAPTER 147. 

“ WHEREAS, Congress did, on the 21st day of February, 1787, Resolve, ‘ that in the opinion 
of Congress, it is expedient that on the second monday in May next, a Convention of 
Delegates who shall have been appointed by the several States, to be held at Philadelphia, 
for the sole & express purpose of revising the articles of Confederation, and reporting to 
Congress & the several Legislatures, such alterations & provisions therein, as shall, when 
agreed to in Congress, and confirmed by the States, render the federal] Constitution adequate 
to the exigencies of Government & the preservation of the Union.’ 

And, WHeEreas, the Legislature of this Commonwealth, did on the third day of this 
present month, elect the honorable Francis Dana, Elbridge Gerry, Nathaniel Gorham, 
Rufus King, and Caleb Strong, esquires, Delegates, or any three of them, to attend and 
represent this Commonwealth, at the aforesaid Convention, for the sole & express purpose 
mentioned in the aforerecited resolve of Congress. 

RESOLVED, that his Excellency the Governour be, & he hereby is requested, to grant to 
the said Francis Dana, Elbridge Gerry, Nathaniel Gorham, Rufus King & Caleb Strong, 
esqrs. a commission, agreeably to said resolution of Congress. 


March 10, 1787.” 





THE INITIATIVE AND REFERENDUM, THE AUSTRA- 
LIAN BALLOT, AND THE NEW ENGLAND TOWN 
MEETING. 

TWO LETTERS FROM OPPOSITE SIDES. 


In previous numbers of this magazine we have printed discus- 
sions of the initiative and referendum on both sides of the ques- 
tion. Although the aspects of the problem suggested in the title 
above have been briefly referred to, these aspects have not been as 
distinctly presented in this magazine as they appear in the reprints 
of the two following public letters from different sides of the 
question which appeared in the ‘* Boston Herald” of February 18 
and February 23, 1917. For this reason they are reprinted here 
in order to supplement the previous discussions. 


Tue Init1ativE DEBATE AGAIN. 


To the Editor of the Herald : 


In your issue of Feb. 11, Mr. Frank W. Grinnell restates his 
views, expressed before the committee of the Legislature on con- 
stitutional amendments, to the effect that the method of initiating 


measures by securing signatures violates the fundamental principle of 
the secret ballot. He sums up by asking whether ** any one doubts 
that sooner or later a petition would be presented to a citizen of 
Massachusetts by the political, business, or social leader of some 
group, or by the signature collector of some group” with some 
threat of punishment, expressed or implied, if the desired signature 
were not given. I for one do not doubt the possibility or even the 
probability that just that thing would sometime be done by some- 
body, just as I do not doubt that it has already been done at 
sometime by somebody in getting signatures for nomination papers. 
The frailty of human nature makes it seem altogether probable. 
But nobody with practical experience in getting signatures believes 
that threats are used to any appreciable extent. There are two 
very good reasons for this: that they are not ordinarily needed, 
and that they would defeat their own end. There is no difficulty 
in obtaining signatures, except for the time and expense involved, 
and this is as it should be, for a signature means merely that the 
signer is willing that a candidate or a question should be on the 
ballot, even if he does not expect to cast a favoring vote. As to 
the second point, votes are worth much more than signatures, and 
a signature secured by threats would mean from one to five or 
more opposing votes, the number varying directly according to 
the sub-collar temperature of the one threatened. 

The Massachusetts procedure that most closely resembles the 
initiation of state measures by petition is the requirement of ten 
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signatures in order to put an article in a town warrant. I doubt 
very much if threats are ever necessary to secure such signatures, 
but any evidence to the contrary or any similar evidence in regard 
to securing signatures for nomination papers that Mr. Grinnell 
may have should, of course, have its due weight. 


BERNARD M. ALLEN. 
ANDOVER, Feb. 13. 


THe SIGNATURE MACHINE. 
To the Editor of the Herald : 


In your paper of Feb. 18 appears a letter from Mr. Bernard M. 
Allen answering my statement that the plan of forcing measures 
before the voters in the voting booth by signatures collected on a 
petition violated the fundamental principle of the secret ballot. 

Only the importance of the question excuses my burdening your 
readers with a continuance of this correspondence. 

Mr. Allen admits that ** the frailty of human nature makes it 
seem altogether probable” that at least some signatures would be 
obtained under pressure of some kind, but he said that this would 
not be so ** to any appreciable extent” for two reasons. First, 
that ** practical experience in getting signatures” indicates that 
‘** there is no difficulty in obtaining signatures except for the time 
and expense involved . . . fora signature means merely that 
the signer is willing that . . . a question should be on the 
ballot even if he does not expect to cast a favoring vote.” 

That is exactly the point which I wish to bring out with empha- 
sis. ‘lhe supporters of these measures wish to collect signatures 
from men who are easy-going, good-natured, and thoughtless 
enough to sign a paper to force their fellow-citizens to vote on a 
question in the voting booth, even if the men who sign it do not 
believe in it or have not thought about it sufficiently even to think 
that it is a wise measure. ‘They wish to subject all the citizens in 
the Commonwealth to the risk of such carelessly-proposed meas- 
ures being adopted by a majority of those voting on the question 
in bad weather on election day under the slogan, ‘* Trust the Peo- 
ple,” and their argument is that they can collect signatures easily 
because men sre willing to sign a petition whether they know any- 
thing about the subject or not. Ido not wish to be understood as 
sneering in any way at the phrase, ** Trust the People.” For 
many men it expresses an ideal, and I would not sneer at the 
ideals of any man. All I wish to do is to have the phrase trans- 
lated into facts, and Mr. Allen has given us his translation, which I 
leave to the judgment of your readers. 

At the end of his letter Mr. Allen says that the initiation of 
state measures by petitions resembles the placing of an article in 
a town warrant by the request of ten signatures of citizens of the 
town. With the greatest respect, I answer that it does not 
resemble it in the least. ‘The insertion of an article in a town 
warrant by ten citizens is for the purpose of bringing that subject 
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up for discussion at an open town meeting in a small community 
and the citizens who vote on the matter at the meeting come 
together and discuss the matter orally and openly. Surely it does 
not need argument to demonstrate the difference between that and 
the forcing of measures into the voting booth before 638,000 citi- 
zens of a state by petitions signed by 25,000 men, where there is 
no possible opportunity for oral argument before all the persons 
who vote upon the question. 

The difference between a warrant for a town weeting and the 
initiative and referendum for a great state is a difference not only 
of degree, but of kind and method, which seems obvious. ‘The 
probability of careless, prejudiced signatures or signatures under 
some form of political or social pressure, which may be unex- 
pressed, is infinitely greater when the problem is that of collecting 
thousands of signatures for an important issue in a state than it 
is when it is a problem of ten men getting together to submit some 
local issue for public discussion at a town meeting. 

If there is any practical reason in human nature for preserving 
the secret Australian ballot with all the expense and careful pro- 
tection which now surrounds it in the voting booth, that same 
reason applies with the same, if not with added, force to prevent 
us from constructing a signature machine to be worked through 
the carelessness or fear of men in the manner described by Mr. 
Allen. It must be remembered that after a man has signed a 
petition that petition goes out of bis hands. Some one else has 
control of his signature and he cannot get his signature back 
without a great deal of trouble, if at all. 


Frank W. GRINNELL. 
Boston, Feb. 19. 
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LETTERS ADDRESSED TO CANDIDATES BY THE 
‘**UNION FOR A PROGRESSIVE CONSTITUTION.” 


The pamphlet of the Union for a Progressive Constitution con- 
taining a proposed amendment to provide for the compulsory Initi- 
ative and Referendum which they call the ‘* Massachusetts Plan,” 
with the reasons in support of it, was reprinted in the last issue of 
the magazine (the special number for January) at pages 191-209. 
All those who have not yet read that pamphlet are urged to read 
it and give it the careful consideration which it deserves. They 
are also requested to read the brief answer which was printed in 
the same number for the purpose of focusing attention upon the 
issues presented. It is important that issues so far reaching and 
fundamental should be carefully considered and squarely faced by 
as many citizens of Massachusetts as possible, without prejudice, 
and with all the clear, hard, thinking that men of Massachusetts 
are capable of. 

In the same spirit of placing before the readers of this magazine 
important documents relating to the history of this convention and 
its discussions, samples of the letters to candidates sent out by the 
committee of the Union for a Progressive Constitution, are here 
presented so that the readers of this magazine may consider care- 
fully the argument of that committee as it has been made to the 
candidates for the convention. These letters also should be con- 
sidered without prejudice, upon their merits, in the light of the 
human experience, the study of history, and the exercise of both 
the theoretical and practical imagination and judgment of 
liberal-minded and patriotic citizens of Massachusetts. 

These letters have been referred to frequently in newspaper 


discussion during the past month or two. They form an important 
part of the history of the coming convention, and it is desirable 
that they should be preserved in convenient form for reference. 
The letters are written upon the letterhead of the Committee on 
the Initiative and Referendum of the Union from its headquarters 
at No. 40 Court Street, Boston. The names of this committee, 
appearing upon the letterhead, are listed in the special January 
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number of this magazine at page 209. These letters, as they 
appeared, were reprinted in one newspaper or another. 


A First Letter. 
‘¢ My DEAR Sir: 


The time is drawing near for the selection of delegates to the 
State Constitutional Convention We notice that your name 
recently appeared among a list in the public press, as one who was 
likely to be chosen from your district. 

Therefore, we deem it desirable and proper to present a situ- 
ation to you and to ask you several questions concerning it with 
due courtesy and respect. 

You know that for twenty years, more or less, our State govern- 
ment has been agitated by the yearly demand from a large and 
growing number of citizens for a constitutional amendment pro- 
viding for a greater public control of our legislature by means of 
the so-called initiative and referendum. You know that nearly 
every year the advocates of the initiative and referendum have 
obtained a majority in the House of Representatives and, one 
year, the necessary two-thirds; that for the last six years the 
candidates for Governor who advocated the initiative and refer- 
endum have received a plurality of votes cast for Governor at the 
election: that one year the gubernatorial candidates advocating 
this reform received almost 75 per cent. of the total vote cast for 
Governor; that in every representative district where under the 
‘Public Opinion Law’ the question whether the initiative and 
referendum should be adopted was submitted to the voters on the 
ballot it was overwhelmingly endorsed by majorities ranging from 
three to one to six and seven to one. Forty-five representative 
districts have thus voted directly on this question with extraordi- 
nary decisiveness in its favor. These districts were the most 
conservative in the State, selected either because their representa- 
tives had voted against the initiative and referendum or because 
there resided in the district some prominent and active opponent 
of the proposed reform. 

We feel that you will agree that this is conclusive evidence of 
the existence of so large a body of public opinion in favor of the 
initiative and referendum that a right-minded man, whatever his 
personal convictions, can no longer be unwilling to submit the 
question to the whole body of the voters for their final determina- 
tion. We feel that you will agree, whatever your personal con- 
victions on the merits of the question, that its submission, under 
the circumstances, cannot be denied by any one not also prepared 
to deny the proposition that this is a ‘ government of and by the 
people.’ 

Therefore we inquire whether we have correctly interpreted 
your sentiments on the question, and whether if you are elected 
to the Constitutional Convention you will vote to submit, sepa- 
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rately, an amendment providing for some workable, practicable 
form of the initiative and referendum. 

We shall greatly appreciate an early reply for which we enclose 
a stamped envelope. 


Yours very truly, 
(signed) Freperick T. FULLER, 
Acting Secretary.” 


A Seconp LETTER. 
*¢ Dear SiR: 


We note that, although you are a candidate for election to the 
Constitutional Convention, you have not replied to our inquiry 
whether you intend, if elected, to favor submitting to the voters, 
for ratification or rejection as a separate proposition, some work- 
able form of the initiative and referendum. We assume that 
your omission to reply has been an oversight, and that you do 
not agree with the position, publicly taken by some persons 
closely identified with our great corporations, that the voters have 
no right to ask a candidate for his views on any topic likely to 
come before the convention, but only to assure themselves of his 
standing in the community which he seeks to represent. 

When we have secured the initiative and referendum, but not 
till then, we can afford to select our representatives, in the legis- 
lature as well as in this much more important assembly, on the 
ground of their reputations alone, because we shall know that if 
they fail to represent us correctly on any given question we have 
an appeal to the whole body of voters. In the meantime we who 
cannot personally take part in the proceedings of the convention 
have but one method of bringing to bear our influence as citizens 
in behalf of reforms that we believe to be vitally important to 
the common welfare, and that is by voting for candidates who 
share our convictions. 

This pre-convention campaign is already bringing into clear 
relief two contrasting theories of civil government: the superman 
or tory theory of government by delegates, and the theory of 
representative government properly so called. Under the former 
the people are assumed to be unfit to govern themselves, although 
fit — strange as it may appear—to select those fit to govern 
them. Under the latter the ultimate powers and responsibilities 
of government belong equally to every voter, and although repre- 
sentative bodies are necessarily established to transact public 
business that cannot be properly considered or conveniently 
handled in mass meeting, the people reserve the right to instruct 
their representatives, and to overrule their action whenever they 
fail to represent correctly the will of the majority. Under the 
tory plan the average citizen is discouraged from discussing 
public policies which are assumed to be beyond his comprehension 
and are beyond his effective control. Under the other he is 
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stimulated to study public questions, and made a better citizen by 
consciously sharing the responsibilities of self-government. Is it 
not clear that government by the people, and not by an elective 
aristocracy, is the only really republican form of government, 
and the only form under which a republic can long endure? 

We take it for granted accordingly that you agree with us 
that it is the right and the duty of the voters to inform themselves 
of the position of candidates upon perfectly familiar issues that 
they consider to be of great and immediate importance, and that 
you will therefore now accordingly tell us whether or not you hold 
that a workable initiative and referendum amendment ought to 
be separately submitted to the people by the convention. 


Yours very respectfully, 
FREDERICK T. FULLER, 


Acting Secretary.” 
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AN UNOFFICIAL REPORT OF THE BLANK BALLOTS 
CAST UNDER THE SO-CALLED * PUBLIC POLICY 
ACT” IN NOVEMBER, 1916. 


In the November number of this magazine, pages 38-45, we 
reprinted the Public Policy Act, Chapter 819, of 1913,and the Yes 
and No votes cast under it upon the questions submitted in various 
districts at the November election, together with a comment 
upon the fact that there was no official report of the blank ballots 
cast upon these questions. The following petition and resolve 
were submitted to the legislature in January, 1917: 


To the Honorable Senate and House of Representatives of the Com- 
monwealth of Massachusetts in General Court assembled : 


The undersigned, a citizen of Massachusetts, respectfully repre- 
sents that there is need of legislation to provide for an accurate 
official count and return of the votes and the blank ballots cast at 
every state election since 1913 upon all the questions submitted in 
the various districts under the so-called Public Policy Act, Chapter 
819, of 1913, in order that the facts as to the votes upon these 
questions may be known as expressly contemplated in Section 4 
of the Act referred to, and prays for the passage of the accom- 
panying resolve or other appropriate legislation to that end. 


House No. 404 or 1917. 


Resotve. ‘To provide for full and accurate information as 
to the votes cast and the blank ballots cast upon all questions 
submitted under the Public Policy Act since 1913. 

RESOLVED, that the Attorney General and the Secretary of the 
Commonwealth be requested to prepare as soon as possible an 
accurate statement of all the votes cast for and against each 
and every question which has been placed upon the ballot 
under Chapter 819 of 1913 at any election held since that 
time and of all the blank ballots cast upon such questions in 
each district at each of such elections with a clear statement 
as to each question in each district where any such question 
was so submitted showing whether there was or was not in 
such district a majority of the votes cast at each such election 
in favor or against any such question and that the officers in 
charge of the ballots in the various districts of the state be 
directed forthwith to return to the aforesaid officers the votes 
for and against and the blank ballots cast at each such elec- 
tion and that a pamphlet containing the tabulated results 
thus prepared be printed for public distribution on or before 
February Ist, 1917, and that a sum sufficient for this purpose 
be appropriated to be expended under the direction of the 
Secretary of the Commonwealth. 
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This resolve was not passed. Recently the following letter and 
table have been received by the editor relating to this matter. If 
any one can suggest any corrections in the table, please notify the 
editor, as accurate information is desired. 


MASSACHUSETTS CIVIC ALLIANCE, 
50 BROMFIELD 8T., Boston. 


Marcu 22, 1917. 
Editor Massachusetts Law Quarterly : 


Dear Sir: The yea and nay votes last November on the Ini- 
tiative and Referendum and Old Age Pensions questions, which 
have been published broadcast, are misleading. ‘Those votes were 
taken under authority of the Public Opinion Act, Chapter 819 of 
the Acts of 1913. This Act specifically forbids the representative 
in the legislature to regard himself as being instructed by the 
vote on any question of public policy unless the question receives 
a majority of all the votes cast at that election. Hence it is that 
the total number of ballots used in the election should be known, 
to determine whether the question has received a majority of all 
the votes cast. 

As the Public Opinion Act did not provide for the certifying of 
this information to the Governor’s council, a defect that is now 
remedied by an Act just passed on the petition of this Alliance, it 
became necessary that the data should be secured by correspond- 
ence with the clerks of cities and towns. 

This was done last November and I enclose a copy of the com- 
plete returns received by the Massachusetts Civic Alliance from 
the clerks of the one hundred cities and towns of the thirty-seven 
districts which voted on the Initiative and Referendum question, 
proving that this question of instructions carried in only eleven 
cities and towns which are comprised in but one senatorial and 
eight representative districts. 


Yours truly, 


Esen W. Burnsteap, Secretary. 


RETURNS OF “BLANKS” ON QUESTIONS OF PUBLIC POLICY 
SENT TO THE MASSACHUSETTS CIVIC ALLIANCE BY 
CLERKS OF CITIES AND TOWNS 


AND 


TABULATION OF Total BaLLoTs CasT AT THE ELECTION IN ACCORDANCE 
with CuapTer 819 oF 1913 UNDER WHICH THE QUESTIONS WERE 
PLACED ON THE BaLwots. 

‘“* Shall the Representative or Representatives from this district 
be instructed to support the adoption of an amendment to the 
Constitution of the Commonwealth, providing for some form of 
the initiative and referendum which shall give to the voters the 
power to accept or reject statutes and constitutional amendments 
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proposed to the Legislature by petition of a substantial number of 
citizens but rejected by it, and also the power, upon such petition, 
to reject measures passed by the Legislature?” 




















Yes. No BLANKS. 
First Essex Senatorial District: 
Lynn, Wards 1, 2,3,4,5and7 . 6,659 votes. 1,817 votes. 4.473 
ree ee oe ee ee ee 166 ‘* es * 129 
Bwempeeets 6. ck kt 734 =“ 234 ‘ 423 
Bee so es @ « SRO 2,101 votes. 5,025 
Yes by 433. 
First Barnstable Representative District : 
eee eee 353 votes. 144 votes. 539 
ee oe ee —_— = » = 226 
a eae ae CY a. “ 359 
Pe «6 aw x eo we lw . = 7 26 
ee ee _ * — = 138 
DS & ew 8 873 votes. 332 votes. 1,288 
Failed by 747. 
Second Berkshire Representative District : 
Ps 6 + 5 Se ee 17 votes. 16 votes. 55 
Oe aie e >= 17 
North Adams, Wards 1, 2 and 7 579 mm * 688 
Wreeeebwah aw kl kl 24> * eo * 392 
ee 841 votes. 237 votes. 1,152 
Failed by 548. 
Fourth Berkshire Representative District : 
Lanesborough ...... . 67 votes. 14 votes. 106 
Dc is o « on @ te, Se oo sas | 3,013 
eee re 975 votes. 3.119 
Failed by S77. 
Sixth Berkshire Representative District: 
ae ee ae eee ee 19 votes. 13 votes. 26 
ee) ole ye 87 “* as * 76 
Great Barrington ...... 417“ 126 ‘ 627 
Mount Washington. . ... . a | — * 12 
New Marlborough . .... . Ss ys 103 
sk ns eis oe eo ne os * ms * 49 
Ee ee ee 108“ 48‘ 155 
DE Ss OK 165‘ _— 173 
West Stockbridge ...... ia 20 ‘* 127 
EE aia ie” ft Var 901 votes. 322 votes. 1,348 
Failed by 769. 
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YEs. 
First Bristol Representative District : 
Attleboro ae a ee Se ae 1 
North Attleborough . ... . st | 





Totals . .. . . . 2,367 votes. 


Failed by 1777. 


Ninth Bristol Representative District: 


Fall River, Wards land2 . . . 1,948 votes. 


Wetett sn 6 tt tt 103 





Totals . .. . . . 2,051 votes. 


Failed by 805. 
Third Essex Representative District : 
Haverhill, Wards 4 and 6 . . «+ 1,208 votes 


Failed by 368. 


Fourth Essex Representative District : 


ee ee ee ee 44 votes. 
Georgetown . . .....-. —:.* 
Groveland. ..... 8 213 «* 
Haverhill, Wardsiand7 .. . 1,606 ‘* 
Tee 2. ws sll cw SES 


Failed by 352. 


Sixth Essex Representative District : 


Lawrence, Wards3and4 . . . 1,402 votes. 


Failed by 105. 


Thirteenth Essex Representative District : 


Lynn, Wards 1,6and7 . . . . 2,489 votes. 

| ee — = 

Saugus... . ie & @ % 882‘ 
Totals ... . . . 3,472 votes. 


Failed hy 34. 


Nineteenth Essex Representative District : 


Beverly, Wards 1,2,3and5 . . 1,258 votes. 


Failed by 159. 


Twenty-first Essex Representative District : 


Gloucester, Wards 3, 4,5, 6 and 8 . 913 votes. 


Failed by 579. 


Eighth Hampden Representative District: 


Chicopee ....... . . 1,564 votes. 


Failed by 318. 


1,430 votes. 


No. 


278 votes. 


_— « 


423 votes. 


692 votes. 


751 votes. 


528 votes. 


23 votes. 


57 sé 

43 se 
483 * 
606 *‘* 
277 votes. 


589 votes. 


37 « 
45 0“ 


771 votes. 


416 votes. 


305 votes. 


332 votes. 


BLaNnks. 


1,291 
2,430 


3,721 


1,917 
188 


2,105 


1,048 


55 
198 
220 

1,282 


1,755 


1,230 


1,964 
115 
656 





2,735 


1,001 


1,187 


1,550 








bo 
oo 
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Yzs. 
Twelfth Hampden Representative District : 
Westfield 1,187 votes. 
Failed by 327. 


Fourth Hampshire Representative District : 


Belchertown i 119 votes. 
er. «se a. a oe ce a 
ae eee ae ee _ ales 
a as « 
SS ee ee = «| 
Prescott cS. ar ae SH _ = 
es glee Ss ek eS 404 * 


Totals 678 votes. 


Failed by 740. 


First Middlesex Representative District: 
Cambridge, Wards 1, 2 and 3 
Failed by 327. 


Second Middlesex Representative District: 
Cambridge, Wards 4, 5, 6 and 7 
Fatled by 127. 


Third Middlesex Representative District : 
Cambridge, Wards 8, 9, 10 and 11. 
Failed by 273. 


Thirteenth Middlesex Representative District : 


Concord 428 votes. 
Lincoln te aes o> te a Tee —_ * 
RE, a: Santee et at eS os * 
Wayland 5 x — ™ 
a ae ee ee eS Oe mw | 


Totals 
Failed by 427. 


Eighteenth Middlesex Representative District : 


Reading Bera iss 2d 744 votes. 
Ee ae ae ee 792 ‘6 
Woburn 1,428 * 
. ae 2,964 votes. 
Yes by 63. 


Twenty-first Middlesex Representative District: 
Malden . 


Yes by 213. 


1,002 votes. 


3,079 votes. 


3,039 votes. 


1,016 votes. 


3,809 votes. 


No. 


357 votes. 


46 votes. 
28 iad 
6 
ie 
18 se 
i 
20a is 
394 votes. 


200 votes. 


763 votes. 


1,124 votes. 


200 votes. 
_— = 
81 ““ 
58 
os «* 


419 votes. 


154 votes. 


a | 
306“ 
607 votes. 


933 votes. 





BLaNg&s. 


1,157 


195 
78 
55 
61 
40 
40 


200 





1,024 


2,443 


2,188 


427 
124 
108 
195 
170 


1,024 


598 
517 
1,179 


2,294 


2,663 
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Twenty-third Middlesex Representative Yes. 
District : 


Somerville, Wards 1,3,4and5 . 3,274 votes. 


Yes by 552. 


Twenty-fourth Middlesex Representative District : 


Somerville, Wards 2,6 and7 . . 3,864 votes. 


Yes by 967. 


Twenty-fifth Middlesex Representative District: 


Medford, Ward3 ...... 368 votes. 
CO a ee ee ee ee ee 945 * 
Totals ... . . « 1,818 votes. 


Yes by 74. 


Twenty-seventh Middlesex Representative District : 
Asumegwe . 2 tw te tw lw tll 6CU VeRO. 


Yes by 558. 


Second Norfolk Representative District: 


Brookline . ... .. . . . 2,988 votes. 


Yes by 324. 


Third Norfolk Representative District : 


Gumey .« 1. « «© «© «© + » 66 68RD votes. 


Failed by 251. 


Seventh Norfolk Representative District : 





a ee ee ee 427 votes. 

Se ae ee ae 2338 *“* 

SE eae ee ee a siz. | 
Totals ... . . . 1,237 votes. 


Failed by 211. 


Second Plymouth Representative District : 


a. ih) id a a a ey 123 votes. 
EE 863 ak mn ok eee Sr ) > iad 
bes G@ @ “no aw & afte 118 ¢‘< 
Pembroke ae ee es ee = 
a a a erm ye a 220 * 
Sa ee 674 votes. 


Failed by 476. 


Third Plymouth Representative District : 





Cohasset (Norfolk Co.) . . . . 213 votes. 

Hingham i ie qe * 

Se ee ee eee ae 13 Ka 
Ee w- é. he. GH Se 821 votes. 


Failed by 314. 


No. 


768 votes. 


786 votes. 


96 votes. 


290 * 


386 votes. 


373 votes. 


1,342 votes. 


839 votes. 


66 votes. 


74 sé 
127“ 


267 votes. 


48 votes. 
35 “se 
36 sé 
14 “ec 
|= 
210 votes. 
94 votes. 
163. 
2s « 





279 votes. 


BLANKS. 


1,954 


2,111 


211 
642 





853 


2,522 


384 
174 
623 


1,181 
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YEs. No. BLANKs. 

Seventh Plymouth Representative District : 
a ee ee ee 27 votes. 19 votes. 22 
Ge (Gos. es. -e aoe: a — = =. = 194 
Middleborough . ...... os | 126“ 597 
a a _ a 56 
a ee 796 votes. 190 votes. 869 


Failed by 268. 


Eighth Plymouth Representative District : 





i a 408 votes. 101 votes. 451 
East Bridgewater . . . ... ‘319 * 49 « 287 
West Bridgewater . . . ... 227.‘ i 237 

0 ee 954 votes. 197 votes. 975 


Failed by 218. 


Sixth Suffolk Representative District : 
Boston, Ward6... .. « « 1,821 votes. 300 votes. 1,385 
Yes by 136. 


Sixth Worcester Representative District : 


Auburn a <o~ e e a  e w 217 votes. 63 votes. 272 
Se en ee ca ee 1838 ‘ = * 336 
a ce a ee 803 ‘* — * 724 

(  _ eae 212 votes. 1,332 


Failed by 341. 


Ninth Worcester Representative District : 





MRE eee ae eae 278 votes. 82 votes. 529 
I  6o oe et Oe 982 * 194 & 1,047 
RP er ae ee ae 182‘ 56s 175 
Southborough ........ 157“ 63“ 151 
IR ES 6s se ee is | 53.‘ 209 
5 ee ee 395‘ 3 427 

Totals o « » « «© SP vet. 540 votes. 2,538 


Failed by 969. 


Tenth Worcester Representative District : 





en oe se aK eS 61 votes. 23 votes. 94 
RE i teks a a Rs a a * 28 «Css 65 
ee 6s se ek es em = = . « 74 
NG. << 3 he Ow Se ee — = waz * 1,154 
RS ee a — 6l * 45 ‘ 103 
gs ak: cae ge we 166 * 45 ‘“ 180 
De 2 « a aw ww «+ * 125 ‘* 86“ 183 
eee ee ee _ = = = 175 
ae ee ee eee 48 «“ “aw © 70 
a i ee ar 107.“ ae 139 
West Boylston ....... = = * 122 

 _ ia 469 votes. 2,359 


Failed by 1,041. 
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‘¢Shall the Representative from this district be instructed to 
vote for ‘ Non-contributory Old Age Pensions,’ so as to have the 
Commonwealth pension its deserving aged citizens, women and 
men, over sixty-five years of age, who are unable to properly pro- 
vide for themselves, and who have been residents of the Common- 
wealth for at least fifteen years prior to the filing of an application 
for a pension?” 

YEs. No. BLANKS. 
Eighth Bristol Representative District : 

New Bedford, Wards 4,5 and 6 . 3,561 votes. 1,140 votes. 1,705 

Yes by 716. 


Ninth Suffolk Representative District : 
Boston, Ward9.... . . . 41,793 votes. 261 votes. 1,676 
Failed by 144. 


Tenth Suffolk Representative District : 
Boston, Ward10 ... . . . 2,197 votes. 416 votes. 1,449 
Yes by 302. 


Eleventh Suffolk Representative District : 
Boston, Wardll ... . . . 2,157 votes. 369 votes. 1,388 
Yes by 400. 


‘** Shall all Civil pensions now paid including those paid to 
members of the Judiciary excluding Police and Firemen be 
abolished until such time as non-contributory old age pensions be 
established ?” 








Yes. No. BLANES. 
Seventh Norfolk Representative District: 
EE 5 os er ew, 298 votes. 180 votes. 399 
I lk a a ae a a ae, ga 148 ** 7 © 214 
Ds aNle. « ta? we Se bw) 625 *“ 207 «* 595 
ae sw Sc. Se8 971 votes. 506 votes. 1,208 
Failed by 743. 
Summary. 
The Initiative and Referendum carried in 9 districts. 
failed in 28 - 
Total, 37 districts. 
Old Age Pensions carried in 3 districts. 
failed in a. © 
Total, 4 districts. 





Abolition of Civil Pensions failed in the only district voting thereon. 





MEDICAL HELP IN CRIMINAL LAW. 
THE BOSTON JUVENILE COURT AND ITS NEW WORK. 


Our English and American criminal law began by concerning 
itself almost entirely with the bodies of criminals and with past 
offences, caring almost not at all for their minds or souls, and 
little, if at all, for their future improvement. But from the very 
time when intention became a part of serious offences, the logical 
consequence of that concept was bound to follow, and now the 
time seems to be coming when criminal courts will try to cure the 
intelligence and promote self-control for the mind, seeking salva- 
tion in its broadest sense, and the objects will be to cure the 
offender, and to establish a sound system of preventive law. The 
best chance for progress along these lines at this time lies in deal- 
ing with the juvenile mind. Under these circumstances the bar 
will be glad to know that in connection with the Juvenile Court in 
Boston, Judge Cabot has established a foundation, the work of 
which commences April 1, 1917, which is to maintain a specially 
trained doctor and an assistant psychologist, with an office and 
field force, to make intensive examinations of difficult boys and 
girls coming before the Boston Juvenile Court, and to render such 
other public service as may prove possible, and to keep adequate 
records for the purpose of improving the administration of the 
law. Dr. William Healy, formerly in charge of this kind of work 
in connection with the Chicago Juvenile Court, is to be the doctor 
at the head of the foundation and he is to be assisted by Dr. 
Augusta Bronner, who was his assistant in Chicago. This founda- 
tion is a memorial to the late Harvey H. Baker, the first judge 
of the Juvenile Court. Of the need for it Judge Baker wrote in 
his able report, reviewing his first five years of work : 


‘*A clinic for the intensive study of baffling cases which 
fail to respond to ordinary probationary treatment would 
enhance the efficiency of the court more than any other 
accessory. Juvenile courts and all other agencies are dealing 
with children without sufficient knowledge of what is really 
the matter, and great amounts of money, time, and nervous 
strength are being spent on children in ways which the few 
leading investigators could have told at the outset would 
have been utterly unavailing. This refers not ouly to cases 
of deficient mentality and epilepsy, but also to cases of 


improvable mental and physical conditions. The expense of 
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such a clinic seems large (the Chicago clinic costs $8,000 a 
year), but it will really result in a great saving to the com- 
munity. Anything short of a fully equipped clinic will be 
nothing but a source of disappointment. The man in charge 
should be a physician with great common sense, a faculty for 
winning the confidence of children, and a good knowledge of 
psychology. He should give his whole time to the work, and 
should not be assigned so much work as to prevent his giving 
all the time he desires to each case. 

Most of the leading physicians agree that it is out of the 
question to deal properly with these cases in the ordinary 
hospital clinic, so this court has been forced to have recourse 
to a combination of the public spirit of an expert and small 
money payments from private funds for most of its mental 
examinations.” 


The maintenance of this work has been provided for in part by 
private subscription. It is considered that the matter is not yet 
in such a state that it should now make a e¢all upon the public 
treasury. Further subscriptions will be necessary if the founda- 
tion is to continue and be successful. 

Of the work previously done by Dr. Healy nothing more need 
be said in the way of praise than the following quotation from 
Professor John H. Wigmore, of Northwestern University, who 
wrote of Dr. Healy’s book, ‘* The Individual Delinquent ” : 


‘*: It marks a new stage of advance beyond any other books 
hitherto printed. ‘The others were valuable contributions to 
pure science, but yours seems to me the first real step in 
applied science. They ask, ‘ What caused crime?’ and many 
of them answer it well so far as general truth goes. Yours 
asks, * What caused this man’s crime?’ and helps us to 
answer it now and here for the case in hand. . . . Iam 
aware that at this stage one’s conclusions and even methods 
must all be more or less tentative, but whether or not yours 
are fully confirmed by later progress, the great fact remains 
that progress has now become possible in the applied side of 
the science of criminology.” 


Of Dr. Healy personally one may quote Professor Felix Frank- 
furter of the Harvard Law School, who has written: 


‘* No one is better fitted to undertake this work in connec- 
tion with the Juvenile Court.than Dr. William Healy. 
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He would bring to the task the widest possible basis of expe- 
rience, an accumulated mass of material for future deduction, 
and a developed technique.” 


If the funds prove sufficient the contract with Dr. Healy calls 
for at least ten years’ continuous service in the Boston foundation. 

This movement has met with a most gratifying response and 
support from the public authorities and medical experts who are 
likely to be involved in or connected with its work, and it is to be 
hoped that it will be widely known among members of the bar, 
that they will use it whenever it assists them or their clients and 
that it will earn and receive their enthusiastic support and 
approval. 

If that support is in part a prompt financial endorsement of the 
obligations which Judge Cabot has incurred the bar will be doing 
no more than their duty. And the bar should remember that 
juvenile courts are even more necessary in war time. The English 
experience of juvenile delinquency caused by war conditions is 
convincing and should be heeded. 


Ricuarp W. Hate. 





INTERSTATE DIVORCE LAW —A COMMENT ON THE 
OPINION IN PERKINS v. PERKINS, 225 MASS. 82. 


As I have made some little study of the question of divorce and 
the Federal Constitution, I was naturally much interested in read- 
ing the opinion of the Court in the recent case of Perkins v. Per- 
kins, above referred to. 

Before proceeding to discuss the case let us get the facts clearly 
in mind. For the sake of convenience I shall call the husband A 
and the wife B, a plan I shall follow in speaking of all the cases 
with which I shall deal in this article. 

A and B were married in Massachusetts and lived together here 
until the summer of 1912. A left B without letting her know his 
place of abode. He left this State in good faith, and not for the 
purpose of obtaining a divorce, and became a citizen of Georgia. 
In that State, in conformity with its laws, he obtained a divorce 
from B on the ground of cruel and abusive treatment. A com- 
plied with the Georgia laws in giving notice of this libel to B, but 
she never did receive actual notice of the proceedings. A returned 
to Massachusetts in 1914 and was personally served in a divorce 
suit which B brought against him here on the charge of desertion. 
A set up the Georgia decree as a bar to the action, but the Superior 
Court granted the divorce and was sustained in its decree by the 
Supreme Court. 

The Court cites Atherton v. Atherton, 181 U.S. 155, Haddock v. 
Haddock, 201 U.S. 562, and Thompson v. Thompson, 226 U.S. 
551, and from them deduces two rules governing jurisdiction for 
divorce, as established by the United States Supreme Court, saying : 

‘** Two rules have been established. First: A decree of divorce 
by a court not having actual jurisdiction of both parties and of 
the subject, does not come within the full faith and credit clause 
of the Constitution of the United States. Second: The State 
having jurisdiction of the matrimonial domicil and of one spouse, 
innocent according to the decision of the courts of that State of 
matrimonial wrong, has jurisdiction of the matrimonial status and 
is clothed with power, after reasonable ex re notice, to enter judg- 
ments concerning it, which must be recognized by courts of the 
jurisdiction of the domicil of the other spouse.” 

In an article which appeared in the ‘*‘ American Law Review” 
for November—December, 1915, I ventured an explanation of the 
eases of Atherton v. Atherton, Haddock v. Haddock, and Thomp- 
son v. Thompson, hence I was much interested in reading the rules 
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just quoted. These two rules and the explanation I gave of the 
Federal decisions cited above are absolutely irreconcilable and 
it is with considerable hesitation that I express my own opinion 
against that of our highest Court. But as Mr. Elihu Root said in 
his address to the American Bar Association last summer, if we 
follow precedents without stopping to consider the reasons upon 
which they are based we shall soon have no system of law at all. 
The Law is something above even courts, and if a court, no matter 
how high its standing, lays down a proposition which is contrary 
to right reason, wrong in theory, and unworkable in practice it is 
the duty of the bar to attack it and demonstrate its unsoundness 
before it becomes crystallized in a long line of decisions. 

This article will be to a large extent a criticism of the rules 
propounded in Perkins v. Perkins and will contain little construc- 
tive suggestion. My excuse is that I have already set forth at 
great length in my article what I consider the true rules which 
should govern courts in the decision of these cases. 

Let us examine the rules laid down in this case, and the results 
which are bound to follow from their adoption. I am somewhat 
in doubt as to the meaning of the first, which makes an intelligent 
discussion of it somewhat difficult. Of course if a divorce decree 
is a decree in rem, as I think it is, there can be no quarrel with 
the statement that the decree of a court not having jurisdiction of 
the subject matter is not entitled to full faith and credit in other 
States. The troublesome question is what State does have juris- 
diction of the subject matter. The status of a person being an 
intangible res has made this question hard of solution and led 
many courts into a maze of contradictory statements and opinions. 
But if a divorce decree is a decree in rem why is it necessary to 
have jurisdiction over the libellee, and further if it is such a 
decree how can the appearance of the libellee confer jurisdiction ? 
Does not the very fact that a decree of divorce is in rem destroy 
the distinction which the Court draws between the case at bar and 
the Connecticut case of Gildersleeve v. Gildersleeve, 88 Conn. 
669. (See also in this connection Andrews v. Andrews, 188 U.S. 
14, 40.) 

There is no doubt that the Court evolved this rule from Haddock 
v. Haddock, a decision which has had a baneful effect upon the 
judicial thought of this country ever since it was decided. In 
my article I said that the Supreme Court of the United States in 
the case of Thompson v. Thompson, in which it purported to 
reconcile the Haddock and the Atherton cases, seemed to be adopt- 
ing what is known as the Pennsylvania doctrine, which is that the 
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courts of the State where the parties last lived together as man 
and wife were the courts which had jurisdiction of the marital res 
and hence were the only ones whose divorce decrees were entitled 
to full faith and credit in the other States of the Union. It is 
obvious that under that doctrine Perkins v. Perkins was rightly 
decided and that Massachusetts was the matrimonial domicil. 

But as I pointed out in my article there are tremendous obsta- 
cles in the way of the adoption of the Pennsylvania doctrine. By 
following it to its logical conclusion one might be forced to say 
that jurisdiction for divorce was in a State where neither the hus- 
band nor the wife was any longer domiciled, so that you might 
have a Virginia Court with the power to divorce people, one of 
whom was domiciled in California and the other in Massachusetts. 
It is to meet cases like this that the Court laid down their first 
rule, or at least 1 assume that that was their purpose. I suppose 
they would say, following some of the language in Haddock v. 
Haddock, that if A and B lived together as man and wife in Vir- 
ginia where they separated, A becoming bona fide domiciled in 
California and B in Massachusetts, that jurisdiction for divorce 
would depend upon which one was to blame for the separation, A 
or B; if A, then Massachusetts, if B, then California would be the 
State which had jurisdiction, although this interpretation of the 
first rule does not account for the statement in it about the neces- 
sity for jurisdiction over both parties. However, I do not sup- 
pose the opinion means that if B could convince the Massachusetts 
Court after she had lived here five years that she was guiltless of 
marital wrong that the Massachusetts Court could not grant a 
divorce valid everywhere, even if A was only served by publica- 
tion. 

I ventured to say in the ** Law Review” that the United States 
Supreme Court in Thompson v. Thompson had apparently with- 
drawn from the untenable position that guilt or innocence had 
anything to do with the question of jurisdiction for divorce. And 
here again I shall not give a full discussion of the reasons back of 
this statement of mine as I have already given them at consider- 
able length in a reply I made to a letter written by Mr. Etheridge 
of the Texas bar — both his letter and my answer appearing in 
the March and April number of the ‘‘ American Law Review ” for 
1916. 

At this stage in the discussion it is interesting to note what the 
Massachusetts Court did in a case like the supposititious case I 
have just given. In Kendrick v. Kendrick, 188 Mass. 550, the 
important facts were these: A and B last lived together as hus- 
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band and wife in the State of Michigan. After the separation A 
went to Texas to live and B became domiciled in Massachusetts. 
A obtained a divorce from B in Texas on the ground of desertion. 
B never appeared in this action and was served by publication 
merely. A later came to Massachusetts to live and there married 
C. A died, and both B and C claimed to share in his estate as 
his widow. The Massachusetts trial court in reporting the case to 
the Supreme Court said that it could not determine whether B had 
deserted A or not; in other words, could not decide which party 
was guilty of marital wrong, yet it supported the validity of the 
Texas divorce and its decision was affirmed by the Supreme Court. 

This case brings out clearly the difficulties inherent in the Penn- 
sylvania doctrine, for if we followed that doctrine to its logical 
conclusion we would be driven to say that the Court erred in 
Kendrick v. Kendrick, and that it should have recognized only a 
decree emanating from a Michigan Court. 

But are we any better off in explaining this case if we follow 
the first rule laid down in Perkins v. Perkins? Clearly the Texas 
Court did not have jurisdiction over both spouses, for B never 
appeared in the Texas proceedings and hence this case cannot be 
explained by the first part of the first rule, but waiving that point 
it is to be noted that the Massachusetts Court said very distinctly 
that it did not know whether A or B was the party guilty of mari- 
tal wrong, so that the case cannot be explained under the first rule 
at all, neither can it be explained by the language in Haddock v. 
Haddock in regard to guilt or innocence. If we follow any of 
these explanations we will be forced to say that the Massachusetts 
Court failed to determine the very question upon which the juris- 
diction of the Texas Court depended and hence was entirely at 
sea on the very point to be decided, namely, was the decree of 
the Texas Court entitled to any credit in Massachusetts. Why 
does not all the language which the Court uses about the hard- 
ships likely to accrue to an innocent wife if foreign decrees 
granted as was the one in Perkins v. Perkins are recognized apply 
with almost equal force to the first wife in Kendrick v. Kendrick. 

I think it must be clear that the Massachusetts Court in the 
Kendrick case went on the theory, and I venture to say the only 
tenable theory, that as A was bona fide domiciled in Texas the 
Texas Court had jurisdiction over his status and hence its decree 
had to be recognized everywhere. And if it ought according to 
right principles of private international law to be recognized in 
other States, then as I said in my reply to Mr. Etheridge the courts 
of other States must give it full faith and credit or their decisions 
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are subject to reversal at the hands of the Supreme Court of the 
land. It seems to me that this case of Kendrick v. Kendrick 
strongly supports my contention that domicil and domicil alone is 
the determining jurisdictional fact in cases of divorce. 

But now let us turn to a discussion of the second rule the lan- 
guage of which seems to be unambiguous. By it the Supreme 
Court seems to be adopting the Pennsylvania doctrine in a some- 
what modified form. I take it that the words ‘ matrimonial 
domicil ” as used in the rule mean the State where the parties last 
lived together as man and wife, so far we have the Pennsylvania 
doctrine, but the Court goes on to say that jurisdiction for divorce 
is not governed merely by the above test, but in addition by 
whether or not the Court of the matrimonial domicil has jurisdic- 
tion over one spouse, innocent according to the decision of its Court 
of matrimonial wrong. I assume that when they use the words 
‘* jurisdiction over one spouse” the Court means not mere personal 
jurisdiction, but that the spouse in question is domiciled within the 
State 

What sort of a rule is this and how is it to be worked? Let us 
follow it out carefully and see where we arrive. In a case like 
Perkins v. Perkins the rule is practically this — Jurisdiction to 
grant a divorce valid in other States is in the Court of the State 
where the parties last lived together as man and wife, provided 
that according to the decision of the Court of that State the spouse 
remaining there is innocent of wrong. It is to be noted that the 
Court uses the singular of the word decision and hence it is clear 
that they did not mean innocent according to rules which can be 
deduced from the statutes and decisions of the matrimonial domi- 
cil, but innocent according to a judgment rendered on the very 
matter at issue, namely, the divorce which either A or B is seeking. 

Let us take the Perkins case as a test for this doctrine. In this 
case as will be remembered A left B in Massachusetts where they 
had lived together as man and wife. A sought a divorce in Geor- 
gia and proved to the satisfaction of the Georgia Court that he 
was tle innocent party and entitled to a decree. Let us assume 
that the Georgia Court does not wish to create confusion worse 
confounded in the marriage relation by granting a divorce which 
will be valid only in Georgia and does not interpret the Georgia 
statutes as requiring it to grant a decree in a case where, under 
proper doctrines of private international law it has no jurisdiction 
to do so. 

What is it to do if it tries to live up to the second rule? If we 
were dealing with the Pennsylvania doctrine pure and simple its 
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course would be clear, it would refuse to hear the case, knowing 
that Massachusetts was the matrimonial domicil. But here there 
is a new complication. If the Georgia Court follows the rule out 
logically is it not bound to say to A: ‘* We donot know whether 
we have jurisdiction or not. Go back to Massachusetts and seek 
your divorce there, and if the Massachusetts Court says that you 
were justified in leaving B we will know that we have jurisdiction. 
But be not too much encouraged, for the Massachusetts decree is 
entitled to no credit here under the Constitution because by finding 
that B, who remained at the matrimonial domicil, was not innocent 
of marital wrong it ousted itself of jurisdiction. The case is 
now open on its merits here; still if you can convince us that you 
deserve a divorce you shall have it.” Surely this is highly absurd. 

Another variation on the Perkins case can be easily imagined. 
Suppose that the Georgia Court acts as it did in the Perkins case 
and grants a divorce, but that B never brings any action in Massa- 
chusetts. A, some years after obtaining his divorce in Georgia, 
removes and becomes bona jie domiciled in Virginia, where he 
goes through a marriage ceremony with C. A dies, leaving prop- 
erty, all of which is in Virginia. B and C both claim the widow’s 
share in his estate. What according to our Court is the Virginia 
Court todo? Will it not have to say logically that it is unable to 
render a decision because the Massachusetts Court, which had 
jurisdiction over the matrimonial domicil and the spouse remaining 
there, never passed upon the question whether B was guilty or 
innocent of matrimonial wrong ? 

This is not a happy result and is not one at which any Court 
would arrive, logic or no logic. But let us suppose the Virginia 
Court refuses to recognize the Georgia decree and C appeals to the 
Supreme Court of the United States, which is, as I pointed out in 
my reply to Mr. Etheridge, the final arbiter on the question of 
jurisdiction, how is that Court to decide the case? If it follows 
the decision in the Perkins case it is driven to one or other of these 
alternatives, either it has got to do what I indicated the Virginia 
Court would have to do as a strict matter of logic, throw up its 
hands and say that a decision of the case is impossible; or it must 
say, and this it would seem to me it must do under the decisions 
discussed in my reply to Mr. Etheridge: ‘* As the guilt or inno- 
cence of B is a jurisdictional fact, we are the final arbiters as to 
her guilt or innocence, and upon our determination of this question 
will hang the decision of this case.” This amounts to saying in 
other words that in the last analysis the decision of what is and 
what is not proper marital conduct in Massachusetts rests not with 
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her courts and legislature, but with the Supreme Court of the 
United States. It certainly is a novel doctrine that the question 
of marital conduct in the several States is under the control of the 
Federal Courts. 

Incidentally this result is contrary to what the Massachusetts 
Court itself says in Perkins v. Perkins, a few lines above the rules 
it gives. Its language is: ‘+The Federal Supreme Court, 
although without jurisdiction over the subject of divorce, is vested 
with power to declare with reference to it the principles by which 
interstate rights and obligations exist and will be enforced.” But 
is it not evident that by making jurisdiction, which is the “ prin- 
ciple by which interstate rights and obligations exist and are 
enforced,” depend upon the marital conduct of the spouse remain- 
ing at the matrimonial domicil it thereby makes conduct a matter 
to be determined finally by the Supreme Court of the United 
States. There is a further difficulty here. If the final decision 
as to marital conduct rests with the United States Supreme Court, 
it must either lay down a uniform rule governing such conduct in 
every State in the Union, thus depriving the States of control 
over this question altogether ; or it must take as its guide in these 
cases its interpretation of what is proper matrimonial conduct 
according to the law of that one of the forty-eight States in which 
the parties happened to live in agreement. It has always been 
supposed that jurisdiction in an international sense was determined 
by one uniform rule of universal application. 

There is a comparatively recent case in Massachusetts where the 
facis presented were the reverse of those in Perkins v. Perkins; 
let us see what the Massachusetts Court did with it. The case is 
Franklin v. Franklin, 190 Mass. 349. Here A and B were married 
in England and lived together there as man and wife. A emi- 
grated to Massachusetts, but B refused to follow him and remained 
in England. After living here five years A brought a libel for 
divorcee on the ground of desertion. The Massachusetts Court 
granted him a divorce without waiting to find out whether a Court 
in England had decided that B was guilty of marital wrong. It 
is obvious from our discussion that the Massachusetts Court here 
followed neither the Pennsylvania doctrine nor the second rule in 
Perkins v. Perkins. ‘The only thing left to be suid, if we follow 
either of those rules is, that here the Massachusetts Court gave a 
decree of divorce valid only within the State, or in other words 
granted a decree in a case where in accordance with right princi- 
ples they had no jurisdiction. That in itself would be bad enough, 
but the results bound to follow from a decree rendered under such 
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circumstances are about as bad as can be imagined. Let us see 
what they are. Suppose A, after obtaining his decree in this case 
from the Massachusetts Court, should marry C. As long as he 
and C remained in Massachusetts all would be well, but if they 
ever stirred out of it for any purpose they would lay themselves 
open to prosecution as fornicators and adulterers. 

As far as appears in the report of Perkins v. Perkins, B was 
not seeking alimony from A nor trying to affect his status in any 
way, so that according to the rules I laid down in my article no 
federal question is involved here but, in a way, that only makes the 
case worse, for there is no chance of its being reversed on appeal. 

The Supreme Court of the United States is a Court of the Con- 
flict of Laws only as far as the question of jurisdiction is con- 
cerned and so a State Court may adjudicate in regard to the status 
of its own domiciliaries without interference, the very nature of a 
decree in rem is to render the thing ‘‘ pro facto what the Court 
declares it to be.” But I am sorry to see our Court adopt the 


absolutely untenable doctrine seemingly adopted in New York that 
there may be a husband without a wife or a wife without a 
husband. 

At the time I wrote my article I realized that I was laying 
down a somewhat novel proposition when I said that being 
married was the condition or status of each spouse separately, 


and hence that a State in which only one of them was domiciled 
had jurisdiction over the status of its domiciliary, no matter what 
any other State did with the status of the other spouse. I was 
therefore very pleased to find a Court of such high standing as 
that of New Jersey saying in a very recent case, Lister v. Lister, 
97 Atl. 170, 174: ** Where the spouses are residents of different 
States, then there is a separate res which may be the subject 
matter of a divorce suit in each State. It seems to me that 
confusion of thought and consequent error have arisen from 
failure to recognize the fact that each State absolutely controls 
the status of its domiciled citizens with respect to marriage.” 
This language of Vice Chancellor Stevenson has encouraged me 
to think that I was upon the right track. 

There is a possibility of explaining Perkins v. Perkins as I 
explained Parker v. Parker, 222 Fed. 186, in my reply to Mr. 
Etheridge. I think it doubtful whether Perkins really complied 
with the Georgia laws in obtaining his decree, although the Massa- 
chusetts Court said that he did. I find on examination that the 
Georgia requirements for service by publication on an abseut 
libellee are practically the same as they are in Massachusetts ; 
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that is, if his whereabouts are known to the libellant the clerk of 
the Court must send him the notice of the libel by mail. (See 
Code of the State of Georgia, 1911, Vol. 1, Sects. 2951 and 
5557.) I cannot help wondering, in spite of what the Court said, 
how it came about that Mrs. Perkins received no notice of the 
pendency of the divorce proceedings, and whether Perkins really 
did not know where she could be reached. If he did not act in 
good faith in this matter and practised deceit upon the Georgia 
Court, the decree was void even in Georgia, and of course would 
not be entitled to credit elsewhere. 

It is not an inviting task to criticise a decision of a Court of 
such high standing as ours or the reasoning of a judge so 
deservedly respected as our present chief justice, but it seems to 
me that in a case such as this, which involves the sanctity of the 
marriage relation, almost anything which will tend in the smallest 
degree to clearer thinking is worth trying. There will be and 
there can be no escape from the horrible morass into which the 
question of divorce has sunk in this country until there has been 
a flat repudiation by the Supreme Court of the United States of 
the pernicious doctrine enunciated in Haddock v. Haddock that 
guilt or innocence has anything to do with jurisdiction for divorce. 
Although the status of a person is an intangible res or in other 
words is a thing only in contemplation of law, still the only way 
in which we can reach a logical and workable result is to attach 
to this intangible creation of the law all the legal attributes of a 
tangible thing. For a case holding that a divorce decree is a 
decree in rem and giving to it all the qualities proper to its nature, 
see Lister v. Lister, cited above. There can be no half-way 
measures about it, either a divorce decree is a decree in rem or it 
isnot. If it is, then why do not the words I am about to quote 
taken from the opinion of the United States Supreme Court in the 
case of Lamar v. The United States, 240 U.S. 60, 64, apply with 
full force to the validity of the Georgia decree in Perkins v. 
Perkins: ‘* Jurisdiction is a matter of power and covers wrong 
as well as right decisions”? 


Morton L. Lewis, 


340 Main St., 
Worcester, Mass. 
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PROBLEMS IN DISREGARDING CORPORATE EXIST- 
ENCE RAISED BY GARDINER v. TREASURER AND 
RECEIVER-GENERAL, 225 MASS. 355. 


Massachusetts no longer taxes the succession to personal prop- 
erty of non-resident decedents. But other States do and she 
herself may slip back into the more grasping practice. So this 
recent case under the old law has points of interest: 

One Lawrence Tucker, domiciled in Maine, died during 1912, 
exercising testamentary powers of appointment over two trust 
funds established by Massachusetts wills. The trustees at the 
time of his death were the same for both trusts and were Maine 
residents. The Massachusetts legacy tax statutes involved pro- 
vided that all property of foreign decedents within the jurisdiction 
was taxable and that property passing by appointment should be 
taxed as if it had belonged to the donee of the power. 

The two funds originally contained stock of Massachusetts 
corporations and real estate trusts. But before 1912 the trustees 
transferred these securities to an Investment Company incorpor- 
ated under the laws of Maine, and having no place of business in 
Massachusetts. As consideration for the transfers the Invest- 
ment Company issued contracts which bound it, first, on demand 
after reasonable notice to pay the trustees the market value of 
‘*an equal number of similar shares” of stock ;* second, pend- 
ing demand to pay the trustees amounts equivalent to the dividends 
upon such shares; and third, to secure the performance of the 
contfacts by depositing with a Maine trust company certificates 
representing an equal number of similar shares, the trust com- 
pany having on default power to sell this stock and turn over the 
proceeds to the trustees. The Investment Company’s only busi- 
ness was the exchanging of such contracts for such transfers. It 
received fees therefor and, according to the record, had as clients 
a number of fiduciaries and individuals. Its capital was very 
small compared with the quantity of securities transferred to it. 
The trustees of the Tucker trusts owned or controlled all the 
Investment Company’s stock, and were or controlled all its officers. 


*The opinion twice states that the contracts provided alternatively for a return of the 
very shares of stock (225 Mass., at 365 and 368). ‘his does not appear from the sample 
contract printed in the report (225 Mass,, at 356). Both bricfs stated that the only explicit 
right was to a money payment. The Attorney General contended that by reason of the 
trustees’ control over the Company, they could easily have exceeded the terms of the 
agreements and returned the stocks. 
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When Lawrence Tucker died no demand of the kind above 
described had been made on the Investment Company. 

Ancillary probate of Tucker’s will in Massachusetts was neces- 
sary. The Tax Commissioner assessed and collected a tax upon 
the transfer of the appointed property. The executors brought 
the statutory equitable petition for abatement. 

The Probate Court denied the petition. On appeal the single 
justice reserved the case. A majority of the full bench affirmed 
the Probate Court’s decree, holding that purchasing investment 
company contracts was a breach of the Massachusetts rule govern- 
ing trust investments; that although the trustees asserted only a 
desire to avoid double taxation, no Maine statute purporting to 
tax this inheritance appeared on the record; hence it must be 
assumed that the trustees were really trying ‘‘ to circumvent the 
laws of this jurisdiction” and ‘*‘ to escape all lawful taxation” by 
hiding behind a corporation legally identical with themselves, a 
course which * will not receive the sanction of the courts. Ruben- 
stein v. Lottow, 220 Mass. 156, 169.” * 

The Chief Justice, dissenting, argued that the corporation was 
a legally distinct personality; that the transfers to it, whatever 
their motives, removed the stocks from the trust and substituted a 
type of security not within this Commonwealth’s jurisdiction ; that 
such transfers were no more illegal than a change of domicil to 
diminish taxes ; and that the breach of trust, if any, laid no basis 
for taxation. 

To reach their result the majority do what is called “ disregard- 
ing the corporate fiction.” In plain language, they throw over- 
board for immediate purposes the idea that the Investment Com- 
pany had an independent identity, and declare that certain acts 
which on their face were those of the corporation were really acts 
of the individuals behind it. Unquestionably this was within the 
court’s power. It is one way by which equity prevents the legal 
whitewashing of unconscionable conduct. Quite as unquestion- 
ably, the step is not to be taken frequently or carelessly. ‘Too 
much tinkering with the rule that corporations are legal entities 
would turn business upside down. The corporate fiction should 


* This comes perilously close to cutting the ground from under the carefully eonsidered 
case of United Zinc Companies v. Harwood, 216 Mass. 474 (1914). That matter came up on 
bill and demurrer. It was alleged that directors had sold overvalued property to their 
company. Then to conceal the fraud they formed a new corporation which took over the 
business and assets of the old one, the new stock being issued share for share for the old 
stock. When the fraud was discovered, the new corporation sued to rescind. Held that 
the cause of action was not assignable and that suit must be dismiesed. 

It would seem that identity between the two corporations might have been established, 
just as between the trustees and the Investment Company here. (27 Harv. Law Rev. 759.) 
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never be disregarded except to right a substantial wrong * nor 
until all other remedies have failed.f 

The second requirement is fulfilled in the present case. All 
other remedies do fail. Taxation of an owner who made a con- 
veyance simply to hoodwink the assessor has certainly been 
allowed.{ But that is because the conveyance was colorable — the 
transferor tied a string to his property, hoping to enjoy the benefits 
of ownership without its burdens. Here we face a transaction lack- 
ing such hidden factors. 

The breach of trust suggested by the majority is at worst a pri- 
vate, not a public, wrong. Either the cestui or the testators under 
whose wills the trustees acted might have authorized the peculiar 
investment. It is true that trustees, despite their own wrong- 
doing, may regain misappropriated securities from any third 
party unless and until a bona fide purchaser intervenes.§ This 
perhaps indicates that such property is held on constructive trust 
for the trustees.|| But a ‘* constructive trust” differs from a 
vested property interest; its beneficiary has only a right of action 
to compel a conveyance. The ‘‘ constructive trust” here would 
not give Massachusetts jurisdiction over anything taxable. The 
right of Maine residents to sue a Maine corporation has no situs 
in this Commonwealth. 

These difficulties are indeed avoided if the Investment Company 
is treated as a mere dummy or mask. But does this radical move 
meet the first requirement — that of remedying a substantial 
wrong? Mr. Justice Holmes has admirably outlined the course 





* See Brighton Packing Co. v. Butchers’, etc., Association, 211 Mass, 398 (1912), which 
might have tempted a weaker court. 


+ The majority cite sixteen or eighteen cases to the point that the corporate fiction may 
be disregarded. Fully half should stand upon safe grounds entirely distinct from this 
peculiar and slippery doctrine. So far as the rest are actions at law, they seem wrong. 
Law courts have no more right to peer beyond the legally recognized fiction than they have 
to peer beyond a seal and search into the consideration of a covenant. For running com- 
mentary on the evolution of the doctrine, see 20 Harv. Law Rev. 223, 413; 23 Id. 216, 222; 
27 Id. 386; 28 Id. 811. 


t Lumber Co. v. Township of Elmer, 123 Mich. 61 (1900); People v. Sawyer, 27 N.Y. 
Supp. 202 (1893). In both these cases the taxable property at least remained physically 
under the jurisdiction of the taxing power. 

One amusing difficulty may be noted. If the usual rule of fraudulent conveyances 
applies, the transferor cannot successfully sue to regain the property. Should the courts, 
taking that stand, be hard-hearted enough to let him be assessed as ita owner? If so, he 
bas an Old Man of the Sea ou his back with a vengeance. Or is this case an exception to 
the usual rule? 


§ Wetmore v. Porter, 92 N.Y. 76 (1883). 


|| It is at least arguable that such a trustee sues purely as an agent, enforcing not his own 
but the beneficiary’s right to restitution. 
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which discussion should take, while dealing with what he called an 
‘‘ attempt to escape the Wisconsin inheritance tax ” : 


‘¢ We do not speak of evasion, because, when the law draws 
a line, a case is on one side of it or the other, and if on the safe 
side is none the worse legally that a party has availed him- 
self to the full of what the law permits. When an act is con- 
demned as an evasion what is meant is that it is on the wrong 
side of the line indicated by the policy if not by the mere 
letter of the law.” * 


Was there any illegality here? Did the trustees choose the 
unsafe side of the line drawn by the letter of the law? The dis- 
senting opinion — which is remarkable for its terse comprelensive- 
ness — gives these questions a flat negative answer. Were further 
argument necessary, it could be provided by imagining a slightly 
varied situation. Suppose facts absolutely parallel, except that 
the trustees hold neither office nor stock in the Investment Com- 
pany, being connected with it only by the business deal of exchang- 
ing securities for a contract. Disregarding the corporate fiction 
leads nowhere under those conditions. Unless the Court can treat 
such transfers as waste paper, which seems unlikely, the local 
taxing authorities are helpless. But surely the wickedness of 
these independent fiduciaries is even as the wickedness of the 
trustees in the case at bar — they set out for and actually attained 
the very same goal. It seems a contradiction of terms to call an 
act iliegal, yet admit that there is no remedy against it. 

Perhaps it is merely rephrasing the same proposition to point 
out the significant distinction between the facts now discussed and 
the facts of the normal case where the corporate fiction has been 
disregarded. Normally the person who attempts to hide behind 
the fiction does so for the reason that only under its shield can he 
gain the advantages hedesires. Jones, having sold out his business 
to Smith and given a covenant not to compete, tries competing as 
& one-man corporation because he will be too pitifully easy a mark 
if he stands naked in the open. On the other hand, any trustee 
would profit to the full by the investment company plan, irrespec- 
tive of his participation as a corporate officer or stockholder. 

The Court thus appears driven to declare that the fiction may 
be disregarded to relieve against an act not unlawful, but simply 
‘‘on the wrong side of the line indicated by the policy 
of the law.” Such a doctrine, though remarkable, has sound pre- 


* Bullen v. Wisconsin, 240 U.8. 625, 630 (1916). 
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cedents. If the trustees’ hands were not clean, equity might 
refuse affirmative relief to the executors who claimed through 
them. That seems the full scope of Gardiner v. Treasurer and 
Receiver-General. Rubenstein v. Lottow, with which the majority 
clinch their point, would not let a man who paid consideration to 
bolster up a fraudulent preference (see S. C., 223 Mass. 227, 234) 
get back his consideration when forced to disgorge the preference. 
His claim, although perfectly reasonable, failed to move a court of 
conscience. The present case leaves undecided the problem which 
would have arisen if the executors had declined to pay the tax 
and so put the Commonwealth on the offensive.* 

But were the trustees rightfully charged with having dirty hands? 
The general run of tax dodgers are properly disliked. That senti- 
ment must be considerably tempered in respect of succession taxes. 
These have been piled three or four deep upon estates scattered 
through several jurisdictions, such inflictions being justified by 
reasoning which, while sound enough logically, is decidedly fine- 
spun. An executor who produces a technicality to fight for him is 
only playing the old game of dog eat dog, and courts should not 
hastily give his dog a bad name. 

One detail of Gardiner v. Treasurer and Receiver-General is 
unfortunate and misleading. From the record Maine does not 
appear to have taxed the transfer. This, in the eyes of the major- 
ity, turns an attempt to escape double taxation into an attempt 
‘*to escape all lawful taxation.” The accusation seems unfair. 
Should the trustees be blamed for a result which came about only 
because Lawrence Tucker with sound foresight or good luck chose 
Maine as a place to die in? No dishonest concealment was prac- 
tised ; it is not pretended that the miracle of making nothing out 
of something was accomplished. The property lay open to taxa- 
tion. If the Maine legislature abstained from taxing appoint- 
ments under foreign wills why was it culpable to make the most of 
this abstinence? Suppose, moreover, that Maine had levied a tax. 
How could that possibly abridge our Commonwealth’s rights? 
The total escape from taxation is irrelevant; an instance of the 
proverbial red herring. ‘The case can stand only if it is unconscion- 
able for a property owner to guard his estate against double and 
even multiple inheritance taxes. 

Having in mind the law’s general disapproval of duplicate taxa- 
tion, the writer thinks Gardiner v. Treasurer and Receiver-General 


* Compare Selliger v. Kentucky, 213 U.S. 200, 203 (1909), where it was alleged that the 
defendant had shipped tangible property to Germany “merely to evade revenue and ad 
valorem taxes on the same,” but the tax collector lost his case. 
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wrong. Its direct effect is to make a horrible example of trustees * 
who were unfortunately and almost uniquely situated. The same 
trap will probably never effect another capture. The collateral 
effects of springing it may be slight. Investment companies are 
dead or dormant, for the federal income tax makes them cost more 
than they are worth. But any collateral effects that do follow can 
hardly fatten the state treasury. Far from warning off other 
property owners, the Gardiner case very nearly tells them how to 
dodge the flaming sword which bars the gate of the taxpayer’s 
Eden.* 


JoHN M. MaGuire. 


* The Chief Justice hints that the cure for the particular evil, if evil there is, should come 
by statute: ‘* Doubtless it would be possible for the legislature to establish a situs for 
taxation purposes within this Commonwealth of all intangible personal property held by 
trustees under Massachusetts wills, appointed by Massachusetts courts.’’ (225 Mass., at 372.) 











REPORTS OF THE DIRECTORS AND COUNSEL OF THE 
BOSTON LEGAL AID SOCIETY FOR 1915-16. 


(Reprinted by permission. 
DIRECTORS’ REPORT. 


No one can read our Counsel’s report for the past year without 
feeling that the Legal Aid Society has become a changed institu- 
tion; that it has somehow darted from obscurity into a position 
full of new and momentous possibilities. For the first time its 
work has taken on important aspects other than the handling of 
individual cases. The past year has seen the Society officially 
assume the investigation of complaints against attorneys for the 
Boston Bar Association, collaborate with the Supervisor of Loan 
Agencies and the City Law Department to remedy the small loans’ 
situation, and undertake a nation-wide study of legal aid work for 
the Carnegie Foundation. Courts, Administrative Bodies, and 
Charities are continually calling upon the Society for information 
and assistance. 

We can best understand the possibilities of this new position by 
analyzing the work of the Society with respect to but one of its 
recent achievements — its successful fight on behalf of the borrow- 
ers of small loans in Massachusetts. In this connection the 
Society rendered four distinct services. The number and kind of 
small loans cases finding their way to the Society automatically 
registered a breakdown of the existing laws. The Society’s files 
then furnished the necessary material upon which to formulate 
new legislation. Because of its semi-public and authoritative posi- 
tion, the Society was then called upon to so organize public senti- 
ment that the proposed legislation was enacted into law. And 
finally, the Society has proved a most powerful weapon for pre- 
venting evasion of the new laws and assisting in their proper 
administration. 

Of these four functions, the first two are probably the most sig- 
nificant. To be militant in placing needed laws on the books, and 
vigilant in securing their enforcement, are undoubtedly great ser- 
vices to the community, easily comprehended because of their dra- 
matic appeal. What is even more sorely needed, however, is a 
sensitive instrument with which to detect the failures of our legal 
system, and a fund of social experience out of which to build 
anew. 


The present system of the administration of justice is in the 
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process of undergoing great and far-reaching changes by reason of 
the attempt to re-shape its antique framework to meet the needs of 
modern society. This great task is bringing about experimenta- 
tion with new methods of administering justice, elimination of 
unnecessary cost and complicated procedure, and the recasting of 
the powers of the various courts. ‘The rapid spread of adminis- 
trative boards, the instituting of small claims courts in which court 
costs are eliminated, together with the lawyer, the project of a 
Domestic Relations Court combining the present jurisdiction in 
that field of the Divorce, Probate, Criminal, and Juvenile Courts, 
are all parts of the process of reconstruction. It is the readiness 
and ability to serve the community in this great task that has so 
suddenly thrust the Society into its present unique position. 

The Legal Aid Society is often the only agent for collecting the 
needed data. How many people are denied justice because they 
cannot afford to advance the costs of court? Even the most sys- 
tematically kept court records can disclose, at best, the number of 
small suits actually begun, but not those which were never brought 
because of poverty. ‘The answer lies written in the files of the 
Society. What are the most common abuses in the legal profes- 
sion, and can they be lessened or eliminated? How is the Work- 
man’s Compensation Act working out in practice from the 
employee’s point of view? How far is the neglected wife, child, 
or parent prevented, by defects in the laws, from securing the sup- 
port which those very laws attempted to guarantee? These and 
many Other vital questions can be answered in whole, or in part, 
only by an analysis of the material which is continually pouring 
into the offices of the Legal Aid Society. 

In the meantime the chief work of the Society, the securing of 
justice directly through the handling of individual cases, has not 
been allowed to suffer. On the contrary, the growth of the 
Society's case work in volume and importance is startling. In 
two years the Society has doubled the number of cases handled 
and has collected for its clients six times as much money. It has 
carried a number of test cases through the highest Federal and 
State Courts in Massachusetts, and has insured the prosecution of 
appeals in workmen’s compensation cases, thereby injecting new 
life where the power of appeal against an unrepresented employee 
had threatened to ‘* dead-letter” a portion of the Act. This last 
service has been recognized by the Industrial Accident Board in a 
formal letter of thanks to Counsel of the Society. 

‘**To stay where you are you must run fast,” a paradox once 
applied to life in Looking-Glass Land, summarizes the predica- 
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ment of the Society. It dare not stand still. To preserve its 
usefulness and prestige it must move along with its increase of 
work and responsibility. By rigid economy and efficient organiza- 
tion, Counsel for the Society has accomplished the results set 
forth in this report with a staff scarcely larger than it was two 
years ago. Shortly before the beginning of this fiscal year, how- 
ever, the increase in volume of work jumped to such a rate that it 
was necessary to enlarge considerably both the legal and clerical 
staffs. The Society must have increased financial support in 
order to hold the pace. It therefore looks for this support beyond 
the confines of the legal profession which created it and has 
largely maintained it, to the great community which it serves. 


For the Directors, 
HerBert B. EHRMANN, 
Secretary. 
COUNSEL’S REPORT. 
From Nov. 1, 1915, To Oct. 31, 1916. 
To the President and Directors of the Boston Legal Aid Society : 


This has been a year of service to the com- 


Community munity. It has been marked by an increase 
Service by the 5s a 

= in the amount of service rendered and even 
Society. 


more particularly by a significant widening of the 
scope of the Society’s work, which has already transformed the 
Society into a powerful organization for the betterment of our 
civic life. 

The purpose of the Legal Aid Society is to render service to 
the community and to the state by assisting the state in its 
supreme duty of administering justice. For sixteen years the 
Society has promoted the well-being of the Commonwealth by 
eliminating, so far as possible, the denial of justice to the poor. 
It has represented over 14,000 clients, has collected for its clients 
over $120,000.00 at a total expense to that portion of the public 
which supports the work of $43,000.00. Each year the burden 
placed on the Society has increased; in the past two years the 
work has more than doubled; and the position of the Society is 
now such that a steady increase of work through future years is 
a certainty. 

The first service rendered by the Society to the community is in 
caring for the legal difficulties of persons too poor to employ a 
private attorney. In the past year, 2,608 new clients were repre- 
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sented, 2,602 cases were carried to completion, $22,808.31 was 
collected in cash for clients; in 179 cases where clients were 
debtors, proper adjustments were made and $5,809.74 paid over 
to their creditors; and 36 decrees, orders, and agreements for 
payments ranging from $10.00 to $1.50 per week were secured in 
cases of separate support, non-support, illegitimacy, support of 
parents, and workmen’s compensation. 


: This service, though often small in the 
ene 9 ty Sag individual case, in the aggregate is a matter 
of fundamental importance. It isa serious 
arraignment of a democratic form of government that its admin- 
istration of justice results in denying the protection of the law to 
those who most need it, and in placing a price on justice which 
closes the courts to its poorer citizens. Writing in the light of 
experience gained from several hundred thousand cases, counsel 
for the New York Legal Aid Society has stated, ‘* From the 
cradle to the grave the poor are the prey of a host of petty 
swindlers.” These men, women, and children in the humbler 
ranks of society have nothing to protect them against extortion, 
fraud, and imposition, except the strong arm of the law. 

The fact that thousands of such persons are unable to avail 
themselves of this protection is tragic enough, but a sinister turn 
is given the situation by the added fact that in numberless cases 
the law itself has been twisted by unscrupulous persons into a 
weapon of oppression and a means of prey. In most instances 
there are laws on the books which would prevent or redress these 
wrongs, but unfortunately laws do not enforce themselves. Law 
becomes a reality only when enforced, and under our system of 
justice it can be enforced only by a court (at a price) and through 
an attorney (ata price). The cost is more than the weekly wage 
of thousands of our citizens. 

A state which declares in its fundamental law that 


‘every subject ought to obtain right and justice freely, and 
without being obliged to purchase it; completely, and with- 
out any denial,” 


and which permits wholesale denial of justice is itself, in large 
measure, responsible for the widespread belief that there is one 
law for the rich and another for the poor. This unfortunate situ- 
ation is not peculiar to Massachusetts; it exists throughout the 
United States; nor is the discontent with the administration of 
justice confined within our borders — it is national. 
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The statement that for the poor there is no law has been 
branded as anarchic, but to those of us in legal aid service who 
have heard thousands of such persons, vear after year, unburden 
themselves of their difficulties, their doubts, perplexities, and 
sufferings, it sounds like a statement of simple truth. In this 
condition, and particularly in the attitude of mind which it has 
engendered, there is contained a menace to the state. 


The Legal Aid Society has not yet attained 
the strength to answer completely this great 
demand that justice be done; but it is the one 
organization in the community to-day which is alive to the need, 
and which is satisfying the demand up to the furthest limit of its 
resources. In the Legal Aid Society there exists the promise of 
a development which will, if recognized and assisted by the bench, 
the bar, and the public, make our ideal of free and equal justice 
an accomplished fact. 


Possibilities of 


Legal Aid. 


During the past vear a new conception 
of its work has come to the Society —a 
conception which opens the way for many 
new lines of development, all of which will result in new and 
hitherto unperformed service to the community. We have 
realized that what has been done in medicine, and is now being 
doue in social service, can also be done in law. Scientific thought 
has of late years placed its emphasis not on cure but on preven- 
tion. In the field of law we have fallen so far behind that 
whereas preventive medicine is a phrase with clear meaning to 
every one, ‘* preventive law” carries with it no distinct conno- 
tation. 

The science of preventive medicine, in essence, consists first of 
a study of a great many similar cases in order to ascertain the 
cause of the disease and then the search for the antidote. The 
material for such research has been supplied by our hospitals and 
clinical dispensaries. In law it has been thought that the material 
for critical study was lacking, and certainly it does not exist in 
the average private law office. Proper material, however, may be 
found in accessible form and in abundance in the files of any legal 
aid society. Legal aid work is rapidly approaching a stage of 
organization where any study need not confine itself to the mate- 
rial of one society, but may be extended to societies in every 
large city in the United States. ‘Thus, if a study of non-payment 
of wages was to be made, the legal aid societies could offer as 
material 50,000 wage claims received in 1915. 


Widened Scope of 
Legal Aid Work. 
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That the Society decided to undertake this new service, which 
may be styled constructive and preventive work in the field of 
law, is due largely to the inspiration and guidance of William H. 
Pear. of the Board of Directors. The Society was enabled to 
make a definite beginning in this direction by a gift of $250.00 
from the Frederick E. Weber Charities Corporation. 

The conception is so new that it is impossible to foretell into 
just what undertakings it may lead us. It is, however, possible 
to suggest its significance and to outline the results it has already 
accomplished. 


Its significance to the community and to the 
state is this—facts can be brought to light 
which never have been known before. It will 
be possible to make distinct contributions to the legal and 
social knowledge of our times. The Legal Aid Society has to-day 
in its files ample material for a study into the professional miscon- 
duct of attorneys, the need for a domestic relations court, as 
evidenced by the actual operation of our separate support and 
non-support laws, the defects of our present illegitimacy act, the 
effect of court costs in preventing the institution of proper legal 
proceedings. So far as these studies might reveal unsatisfactory 
conditions which could be prevented or ameliorated by law, the 
Legal Aid Society would then be in a position to urge the enact- 
ment of such laws. 


Prevention 


through Law. 





In two classes of cases—small loans and 
wage assignments —the Society has already 
undertaken prevention through law. The results 
have been striking. The story of the campaign for the new small 
loans and wage assignments laws has been told at length in the 
newspapers. The leadership in the fight devolved on George A. 
Flynn, Assistant Corporation Counsel for the City of Boston, and 
a member of our Board of Directors, and Charles F. Rowley, mem- 
ber of the House of Representatives from Brookline. To them all 
credit is due for their indomitable courage in the face of great odds, 
and their persistence through a period of four trying months when 
obstacle after obstacle was placed in their way. The Society acted 
as the central organization in the campaign, but its most important 
contribution came from the cases taken from its files, for a period 
of over two years, which proved concretely the abuses practised 
under the old law and illustrated how the provisions contained in 


the proposed bills would prevent such abuses and hardships for the 
future. 


Results 
Accomplished. 
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The Governor signed the wage assignments 
act on May 12, 1916, so that it became a law on 
June 12, 1916, as Chapter 208 of the Acts of 
1916. That this is a preventive law which actually prevents is 
demonstrated by the fact that during the past five months not a 
case of hardship or injustice resulting from any assignment of 
wages dated after June 12 has come to my attention. ‘This law 
protects the wives and children of all wage earners in the state, 
it benefits employers, charities, and honest tradespeople, and 
indirectly, through these various channels, it promotes the happi- 
ness of the community. 

The Governor signed the small loans bill on May 16, 1916, so 
that the Act became a law on June 16, as Chapter 224 of the 
Acts of 1916. When the history of the loan shark fight in 
Massachusetts comes to be written, this date of June 16, 1916, 
will mark the day, not when the struggle ended. but when the 
sternest fight of all began. It was at this juncture that the Legal 
Aid Society began to play its important part and emerged into the 
position of leadership. 


New Wage 
Assignments Act. 


Nothing could illustrate more clearly the 
value of the Legal Aid Society to the com- 
munity or the necessity for upholding and 
strengthening it in its work than the events during the past five 
months in the small loans battle. We have waged a fight in behalf 
of the 150,000 borrowers of small loans in Massachusetts. We 
cannot hope for any support whatsoever, either financial or moral, 
from this great company, for ninety-nine per cent of them never 
have heard of the Legal Aid Society. They know that interest 
rates have heen cut from 180% per year to 36%, but they will 
never know that they owe their gratitude to this Society. Up to 
a certain point the Society can fight such battles alone, but the odds 


A Fight in Behalf of 
150,000 Borrowers. 


are so great that in the long run the Society must either secure the 
interest and support of the community or face ultimate defeat. 

Even before the law went into effect the money lenders, after 
consultation with eminent counsel, had devised a scheme to evade 
its provisions, and were prepared for any amount of litigation in 
the courts. If the wave of reform which put the law on the stat- 
ute books had subsided there, as so many reforms have, the law 
would have been nullified before it had been in effect twenty-four 
hours. If reform through law is to be secured permanently, some 
agency, so situated as to be in close touch with its actual work- 
ings, must exercise eternal vigilance and undertake rigorous 
enforcement. 
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The Legal Aid Society, because of its close 
connection with the poor, very soon received 
complaints which disclosed the scheme relied on 
by the money lenders. Essentially, the plan was to require every 
borrower to subscribe for shares of stock in the lending corpora- 
tion (all the lenders had incorporated before June 16), and to pay 
for such stock in instalments. This purchase was not required 
with a view to using the stuck as security for the loan (as is the 
Morris Plan) or to secure the repayment of the principal in instal- 
ments, but flatly for the sole purpose of keeping rates under the 
new law just what they had been under the old. 

Since the new law went into effect, all the test cases brought 
before the Supervisor of Loan Agencies have come through the 
Legal Aid Society, and all have been tried by your Counsel, with 
the exception of one which was tried by Charles F. Rowley, Esq., 
for the Society. 


Legal Aid 
Leadership. 





The critical case was that of Mrs. Mary 
This woman, who is married and is the mother of 
several children, came to the Society in Septem- 
ber and related this story. In the spring of 1914 she had received 
a letter from her mother in Ireland, stating that she was to be 
evicted and begging for assistance. Not having any extra money, 
she borrowed $10.00 from the Star Finance Company, and sent it 
to her mother. On this loan she had paid 15% per month interest 
for two years. Her husband earned $8.00 per week, and when 
during five months of 1915 he was out of work, she was herself 
compelled to work at the Quincy House, scrubbing floors, going to 
work at three o’clock in the morning, and earning $6.00 per week, 
in order to meet the interest on the loan. 

She had been afraid to tell her husband that she had borrowed 
money, fearing that he would lose his confidence in her. She was 
in perpetual terror lest he find it out, which placed her at the 
absolute mercy of the lender. If she fell behind, a letter would 
be sent her, as follows (Stenographer’s report of the hearing, 
p. 20): 


The Case of 
Mrs. Mary ——. 


‘* Dear Mapam: 


Your account is now running two months. ‘The matter 
will be attended to before the close of business, Wednesday, 
or we shall have to take the matter up with your husband's 
firm by trustee process.” 








When the new law went into effect, her position was hardly 
better. Although she had been paying $1.50 per month for 
nearly two years, she still owed the principal of $10.00. On this 
she was charged 3% (the lawful rate) or $0.30 per month, but in 
addition she had been compelled to subscribe to two shares of 
stock at $5.00 each, on which she paid $1.00 per month. Thus 
she was in fact paying $1.30 monthly on a $10.00 loan, which, 
reckoned in terms of interest, is 156% per year. 

For two years she had fought her battle alone, until in Septem- 
ber she broke down. At this time she was expecting another 
child and was under the care of a nurse from the Lying-in Hospi- 
tal who, recognizing that something was preying on her mind and 
sapping her strength, finally earned her confidence and learned the 
whole story. She immediately brought the case to our attention. 


The Society filed a complaint with the Super- 


Hearing visor, and the matter was heard October 3, 1916. 

before the sai ’ 

S : Che case tested the legality of the stock sub- 
upervisor. - 


scription plan. Obviously, if the shares of 
stock for which Mrs. was charged $10.00 were worth less 
than $10.00, that would be a charge over and above the 3% per- 
mitted by the new law and would render the transaction void. 
What the true value of these shares of stock was may be 
inferred from the following cross-examination of the manager of 
the lending corporation (Stenographer’s report, pp. 12, 13) : 





‘* @. Do you consider your share of stock is worth $5.00 
par? 

A. Why, that I refuse to answer, Mr. Smith, because as I 
say, I am only one of the stockholders and I don’t want to 
talk for four men when the other three are not present. 

Q@. It is immaterial, sir; you are an officer of the 
corporation. 

A. Iam, but I don’t want to talk for those people when 
they are not present. I don’t want to say one thing and they 
have an understanding on some other line. 

@. You are, then, declining to say that $5.00 represents 
the real value of a share of stock? 

A. I personally do. 

@. Do you consider that a share of preferred stock in 
your company is worth $5.00? 

A. I would prefer not to answer that.” 


The Supervisor ruled that this stock transaction was a direct 
violation of law and suspended the company’s license. 




















Your Counsel notified Mrs. —— of this result and received this 
note in reply: 


** DEAR SIR: 


You cannot imagine what relief your letter of this morn- 
ing brought me. I have borne the burden of that debt 
so long. I am indeed grateful to you and will call and thank 
you just as soon as I possibly can.” 


The Society has had three licenses sus- 
pended for similar violations of law, and 
has adjusted numerous other cases. It is 
my opinion that most of the lenders in Boston at the present time 
are obeying the law and that there is reason to hope that this long 
standing and difficult problem may be settled. The people of the 
Commonwealth of Massachusetts are the real party in interest in 
this matter. No fair or lasting settlement will ever be reached 
unless the state’s interest in the well-being of its citizens is made 
the paramount consideration. It is the responsibility of the Legal 
Aid Society to represent this public interest. 


Present Small 
Loans Situation. 


Two cases of interest have been carried into 
the higher courts. Holmes v. Schooner Metta- 
comet raised the question of the right of a cook 
to collect his wages by libelling the vessel where the voyage was 
made on the * fifth lay,” that is, where the crew were to be paid 
one-fifth of the catch, and no fish were caught. The custom with 
regard to the crew is clear, but the case of a oook who shipped 
under a definite agreement with the master of $1.00 per day 
wages, irrespective of the catch, had never been decided in this 
jurisdiction. A number of cases of this sort had come to the 
Society, so that it seemed wise to secure an authoritative adjudi- 
cation. Judge Morton (230 Federal, 308) ruled that in the 
event of no catch the cook has no right to look to the vessel or 
owner. This was affirmed by the United States District Court of 
Appeals (233 Federal, 261). 


Seamen’s 
Wages. 


In Florence Peloquin v. Massachusetts Bond- 
ing & Insurance Company (225 Mass. 30) the 
Society sought a construction of Chapter 132 of 
the Acts of 1915 which provided in substance that if an insurance 
company appealed from a final award of the Industrial Accident 
Board, it must pay compensation pending the appeal, but that the 


Workmen’s 
Compensation. 
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Supreme Court might suspend this obligation for satisfactory 
cause. Mrs. Peloquin had been awarded compensation for the 
death of her husband, beginning October 8, 1915, and the insurer 
appealed. In May, when the case came to our office, the appeal 
was still pending, no compensation had been paid, and the widow 
was being supported by the city of Brockton. The Court ruled 
that an allegation by the insurer that its appeal was taken in good 
faith was sufficient cause for suspending its obligation to pay 
compensation. 

The decision discloses a certain dilemma in the Workmen’s Com- 
pensation Act. Accepting the decision as correct, its necessary 
result is to render the 1915 statute practically impotent. Unless 
prevented by other legislation, the door is still open for the 
unscrupulous insurer to appeal, to let delay and expense fight in 
its favor, and to use the appeal, just as appeals and exceptions 
were often used under the common law system, as a club where- 
with to force settlements iu discount of the awards made employees 
for their injuries. 


Both cases might be termed test cases in that 
Legal Aid and they decided new points of law. In the process 
Law Making. ; ce 
of moulding our law, the Legal Aid Society has 
a unique opportunity. There are many legal questions of great 
importance in determining the rights of the poor which have never 
been determined because no litigant has had the means to carry 
the case to a court of last resort. There are other cases, notably 
workmen’s compensation cases, in which appeals are taken and 
the employee has no representation. The Society, by taking 
appeals in proper cases and by guaranteeing that both sides are 
heard before an issue is decided, can render a distinct service in 
the steady development of our law which is effected through judi- 
cial construction and application. 


, The feature of greatest moment in the general 
aaa _ field of legal aid is the study of legal aid work 
throughout the United States which is being 
made by the Boston Legal Aid Society with the codperation of 
the Carnegie Foundation for the Advancement of Teaching. In 
the report for 1914-15, your Counsel endeavored to point out the 
position of the Legal Aid Society in the administration of justice, 
and to set forth the work being done. This analysis was neces- 
sarily based on and confined to the printed material and corre- 
spondence received from other societies. 
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The financial support of the Carnegie Foundation has made it 
possible to undertake the study in a thorough manner. Practically 
every society in the country will be visited by your Counsel. 
Personal observation and discussion with the counsel for other 
societies will bring to light a vast amount of material which has 
never been utilized. The study is now well under way and should 
be completed by next summer. The work is being done under the 
guidance of a committee consisting of Richard W. Hale, Esq., 
Chairman, Professor Felix Frankfurter, and Bronson Winthrop, 
Fsq., of the New York Bar. 


Respectfully submitted, 


REGINALD HEBER SMITH, 


Counsel. 
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QUARTERLY DIGEST OF MASSACHUSETTS DECISIONS. 
This instalment of the digest has been prepared by Mr. Lionel A. Norman 


of Winchester, except the cases on Workmen’s Compensation, which have 
been stated by Mr. Reginald H. Smith of Boston. 


Acency — Evipence. — A farming corporation leased its farm to the 
clerk of the corporation (also a stockholder) for a period of 15 years. The 
lease was not recorded in accordance with R L., c. 127, § 4. The clerk was 
carrying a bank deposit in the name of the corporation. He also told a 
third party that the third party was charging the clerk personally for things 
which should be charged to the corporation. Plaintiff sold goods and 
charged the clerk personally. On failure to pay, plaintiff sued the corpora- 
tion, claiming the clerk was an agent. Defence: there was no agency but a 
Jandlord and tenant relation. Held: ‘The failure to record the lease did not 
prevent its introduction in evidence to discredit the agency where no issue 
was taken on the title to the land. There was no evidence of fraud by the 
corporation because of this failure to record and the erroneous labeling of 
the bank account. It was not shown that the clerk had authority from the 
corporation to buy the goods. The jury should consider the general action 
of the corporation’s officers in determining whether there had been a ratifi- 
cation of the contract. The fact that the clerk was improperly charged by a 
stranger did not show he was improperly charged by plaintiff. (Potter v. 
Aiden Lair Farms Association, 225 Mass. 97.) 


ApPpEAL — FrivoLovus. — Appeal from Appellate Division of Municipal 
Court in an action for use and occupation. J/eld: Whether defendant had 
given notice to end the tenancy, whether plaintiff had waived the statutory 
notice of intention to terminate the tenancy by defendants, and whether 
plaintiffs had accepted a surrender of the premises and agreed not to hold 
defendant for more rent are all questions of fact and the record showed no 
question of law. In accordance with R.L., c. 156, § 13, double costs and 
12 per cent interest on the debt due were awarded against defendant. 
(Hopkinson v. Kennedy, 225 Mass. 231.) 


ARBITRATION AGREEMENT — ConbiTION PrecepeNtT — Fraup — No Duty 
ro Return Money Parip Aas TO WHIC!! THERE IS NO DISPUTE BEFORE 
DerraupeD Parry Can Suz.—A railroad company hired defendant as a 
general contractor to build its line. Defendant hired plaintiff as a sub- 
contractor. The railroad refused to go ahead with the contract. Plaintiff 
and defendant entered into an agreement whereby defendant bound himself 
to recover damages from the railroad and to divide such with plaintiff. If 
the parties could not agree as to the basis of division an arbitration was to be 
held, one arbitrator to be defendant, one appointed by all the sub-contractors, 
and these two to appoint a third. There was no provision making arbitration 
a condition precedent to liability. Defendant fraudulently represented the 
amount of his settlement with the railroad and the expenses of such. Plain- 
tiff settled with defendant and signed a written release before he learned of 
the fraud. He now sued on three counts at law for the fair damages. On 
demurrer, Held: 1, There is a general rule in this state that an arbitration 
agreement, when not made a condition precedent of the right to sue, will not 
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be sustained as a bar to suit at law or in equity. 2, The general rule, that a 
defrauded party must return whatever he has received before he can sue, 
does not apply where both parties admit that the defrauded party is entitled 
to what he has and the only issue is whether he is not entitled to more. 
Because of the interpretation of the arbitration agreement the Court did not 
have to pass on the validity of such agreements when attempting to oust the 
court of jurisdiction. Even if the agreement was valid defendant had 
rendered the arbitration impossible because of his own fraud. (Que@re: 
Whether the arbitration, if a condition precedent, would not have been void 
because defendant, an interested party, was one of the arbitrators. The 
measure of damages would have been the same whether plaintiff sued in 
contract or tort. A declaration on the common count which has not annexed 
to it a bill of particulars is bad because of R.L., c. 173, § 12. (Brocklehurst, 
etc , v. Marsch, 225 Mass. 3.) 

BankKRuPTCcy, PREFERENCE -— AsSIGNMENTS UPON Conpition. — A liquor 
dealer, being insolvent, applied to the city for a license. Not baving $1,000 
himself he procured a brewery to give acheck to the city for the $1,000. An 
order in writing was delivered to the city treasurer at the same time to pay 
$1,000 to the brewery if the license was not granted, the order being signed 
by the liquor dealer. The parties intended this to act as an assignment of 
the fund. ‘The license was not granted. In the meantime the liquor dealer 
had been declared bankrupt. A dispute arose between his trustee in bank- 
ruptcy and the brewery as to the $1,000. Held: As the assignment was for 
present consideration, and not to create a preference, it was valid even though 
insolvency was known to exist, because there was no bankruj-tcy at the time. 
The order amounted to an assignment even though subject to the condition of 
the license being granted. The Court decreed that the claimant brewery was 
entitled to the fund. (O'Connell v. Worcester, 225 Mass. 159.) 


Beitpinc Peruir — Sacem Rescitping Commission — Manpamus — 
Practice. — Petitioner sought to build a stable which was within the general 
building regulations of the city. St. 1914, c. 777, provides fur the creation 
of the Salem Rebuilding Commission and gives it great powers as to placing 
restrictions on rights to rebuild. Petitioner sought a license. As no action 
was taken on his application within eight days he filed this petition for a 
mandamus. Defences: (1) the petition was prematurely filed; (2) defend- 
ants could impose special rules for special cases where public health or 
safety was involved. The trial judge reported the case. J/eld: 1, The 
petition was premature because of the brief time allowed to defendants to 
act. 2, Because of the extraordinary conditions in Salem, and because of 
the fact that the proposed building was a stable, defendants might impose 
special rules for special cases. This case thus differs from 224 Mass. 78. 
3, A petition for a writ of mandamus reported under R.L., c. 173, § 105, by 
a single justice for determination by the full Court ‘‘on the pleadings and 
agreed facts” is before the Court only for the decision of the quesiions of 
law disclosed by the record and not for the decision of questions of discre- 
tion Boucher v. Salem Rebuilding Commission, 225 Mass. 18.) 


ConstirutTionaL Law — Essex County APPORTIONMENT COMMISSIONERS — 
Manvamus. — Petitioner sought a writ of mandamus to compel a reapportion- 
ment of districts for the election of representatives to the General Court. 


The average unit for the county (total voters divided by the number of repre- 
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sentatives for the county) was 3,240, while the average for petitioner's district 
was 3,414, showing a discrimination against plaintiff's district of 174. Held: 
Only parties who are injured can attack the constitutionality of a law. 
There is a presumption of law that the commissioners, being public officers, 
acted in good faith, and that their acts are constitutional. The discrimina- 
tion against petitioner was small, and it was not clear that it could be 
lessened. A voter in a district not injured cannot attack an apportionment 
because some other district is injured. The Attorney General, representing 
the public, may attack an improper apportionment. (McGluev. Essex County 
Commasstoners, 225 Mass. 59.) 


ConstituTIONAL Law — Surro_k County APPORTIONMENT COMMIS- 
sioNERS — Manpamus. — The Commissioners attempted to allot three 
representatives to 7,946 voters, two representatives to 8,613 voters, two 
representatives to 4,854 voters, and one representative to 5,596 voters 
Held: This apportionment was unconstitutional (Article 21) as not being as 
nearly equal as possible. Any voter in any of the districts discriminated 
against may maintain a petition for mandamus against the commissioners 
for a proper apportionment. Upon the question of granting such a petition 
evidence as to the reasons that influenced the commissioners in making the 
apportionment sought to be set aside is immaterial, and the report of the 
commissioners must be judged by what appears on its face in the light 
of the facts judicially known to the Court. The acts of the commissioners 
will be presumed constitutional unless clearly contra. (Donovan v. Appor- 
tionment Commissioners, 225 Mass. 55.) 


ConstituTiIonAL Law — SuFFo_k County APPporTIONMENT CoMMISsIoN— 
Exs. — On the third attempt to apportion Suffolk County into districts for 
the election of representatives to the legislature there were some large 
inequalities, but it was not obvious that there were better ways of apportion- 
ment in compliance with the constitution. Legal voters filed a bill for man- 
damus t» set aside this apportionment and orderafourth. Held: Although 
the divi-ion was not ideal, and although the Court itself might have acted dif- 
ferentiy and lessened the inequalities, the Court would not upset this division, 
as the work was to be done by the commissioners who were to exercise 
**sound judgment and practical wisdom” and *‘ every reasonable presump- 
tion must be made in favor of the report.” The divisions were not so unfair 
as to show a violation of the constitution. (Brophy v. Apportionment Com- 
missioners, 225 Mass. 124.) 

Contract — AcCEPTANCE — VOTE oF CorPporaTion — Master's Reporr 
oF Evipence ar Request MADE AFTER PRELIMINARY Report. — Bill for 
specific performance to convey realty by vendor against vendee. Plea: no 
contract of sale. ‘The vendor offered to sell the docus at a stipulated price. 
The vendee, an incorporated society, at a meeting of its members voted the 
following: ‘* That the president (of the vendee) be directed to have the title 
to the (/ocus) examined and if found good, to purchase said property at a 
cost not exceeding $26,000, and to procure a good and sufficient warranty 
deed of the same to this corporation.” The president hired a title company 
to examine the title, but before taking any other action the members of the 
corporation voted to rescind the power given to the president to buy. The 
vendor alleged the first vote in itself was an acceptance of the contract or if 
not such was an offer to buy which the vendor had properly accepted. At 
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the argument the master stated that after he submitted his preliminary 
report the parties could designate such evidence as they wished reported. 
After the preliminary report the defendant requested a report of certain evi- 
dence, which the master then reported although plaintiff objected. J/e/d. 
1, The vote was neither an acceptance nor an offer because of the president's 
inaction. 2, As this decision was on the master’s report alone without con- 
sidering the evidence reported the exception to the master’s action was 
immaterial. (Salvation Army v. Wilcox Post, G.A.R., 225 Mass. 136.) 


Contract, [mpLtiep — Support oF Parent — Evipence — Intent — Con- 
TRACTING PoweR OF PERSON UNDER CoNSERVATORSHIP. — A paralytic 
father who was under a conservator lived in the same house with his adult 
son. The father’s only property was the house, the lower floors being rented 
for business purposes. ‘The rent was insufficient to support the father and 
the son performed services for him and incurred expenses of a nurse and a 
housekeeper. The son never spoke to any one of expecting compensation 
for his services. After the father’s death the son petitioned for an allowance 
for his services and expenses. He had kept no detailed account of these. 
There was evidence that the father had understood that his son expected 
compensation. The son testified that he at all times expected compensation. 
He was asked whether he also rendered services for his mother when she 
was in her last sickness, and allowed to answer subject to exceptions. The 
jury found for the son. On exceptions, //eld: 1, The son could properly 
testify to his intent and the value of the services. 2, He could also be asked 
as to services to his mother, such question bringing out the domestic relations 
at home. 3, The agreement between father and son need not be in express 
words, but can be implied by conduct. If the trial judge did not clearly 
explain this to the jury, the injured party should have asked for more spe- 
cific directions. 4, The son did not have to prove that the conservator 
refused to properly support the father and to devote the proceeds of the 
father’s property to his support, or that the son demanded payment from the 
conservator and was refused. The fact that the intestate was under a con- 
servatorship during all the time involved in the controversy did not raise a 
conclusive presumption that he was incapable of making a contract. The 
conservator statute is not in such terms to imply this while the guardianship 
statute is. R.L., c. 145, §§ 40,41. (Butler v. Butler, 225 Mass. 22.) 


Conrract — Rescission For Fraup or Mistake — Estimates For Bip- 
piInG Purposes — Competency oF Evipence. —A city called for bids for 
erecting a dam for its water supply. The instructions to bidders stated 
approximate quantities of materials needed and work to be done, but expressly 
said that there was no guarantee of approximate accuracy. Bids were 
received on the basis unit of work to be done. The contractor was shown 
the location and test pits before bidding. Before accepting his bid he was 
informed of a slight change in the location and design of the dam, and was 
given a chance to withdraw his bid. As the modifications promised greater 
work he accepted them, whereupon his bid was accepted and work com- 
menced. He continued work for several months, but finally abandoned the 
dam before completed on the ground of fraud by the city as to the quantity 
of work to be done, or, if there was no fraud, that there was mutual mistake. 
The approximated quantities in some of the estimates were grossly inade- 
quate. The city completed the work at its own expense and sought to set off 
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this against the contractor’s claim for payment for what he had done. The 
contractor filed a bill in equity to have the contract canceled and that he be 
allowed to recover in quantum meruit. Held: 1, There was no fraud or 
mutual mistake, both parties knowing that the figures as to quantity of work 
were very rough and subject to mistake. Their only purpose was for a com- 
parison of bids. 2, The contractor claimed that a conversation between him 
and the city engineer before the contract concerning a modification in the 
plans was inadmissible. Held: Admissible to show that there was no fraud 
or mistake. Decree allowing city to deduct the cost of completion affirmed. 
(Young v. Holyoke, 225 Mass. 140.) 


CriminaL Conspiracy — ProcurinG ABSENCE OF WITNESS AT CRIMINAL 
Tria. — A material, if not a necessary, witness at a criminal case (illegal 
sale of liquor) with the assistance of another agreed with the accused not to 
testify at the trial, but to absent himself in consideration of a payment of 
$500. The witness was indicted for trying to obstruct the course of justice 
by acriminal conspiracy. Held: At common law procuring a witness to 
absent himself from a trial was a crime even if the witness was not under 
process to attend the trial. This common law crime continued in spite of 
R.L., ¢. 210, § 37, which defines compounding a felony. There was a crimi- 
nal conspiracy. (Commonwealth v. Perkins, 225 Mass. 80.) 


CriminaL Law — Statutory Construction — Duty oF Ick Deaers To 
DentiverR Ice To ALL WuHo AppLy AND TenveR Payment. —R.L., c. 57, § 44, 
provides that ‘‘ Whoever, being engaged in the business of selling ice at 
retail, refuses to sell, from any place or vehicle engaged in the regular dis- 
tribution of ice at retail, a piece of ice at the fair value thereof to any per- 
son, other than an ice dealer, shall . . . be punished by a fine of not 
more than $100.” Defendant was engaged in the delivery of ice to regular 
customers and not in peddling ice to any one seeking it. He was indicted 
for refusing to sell to one not a customer who had tendered payment. Held: 
The statute is not clear as to whether it refers to regular delivery carts or 
merely to pedlers’ carts. Reason would seem to imply that only the latter 
was intended to be covered. Such will be taken as the meaning of the stat- 
ute, thereby avoiding the constitutional questions otherwise involved. 
(Commonwealth v. Woods, 225 Mass. 78.) 


Damaces — Deceit — PLeapinG. — Plaintiff was employed by a corpora- 
tion as manager. He was carrying considerable stock of the corporation on 
borrowed money and was a member of a pool controlling the majority. 
Defendant, another member of the pool and standing better in the opinion 
of the rest of the members, represented to plaintiff that the directors had 
voted to remove him and that his resignation was desired at once. This was 
not so. Plaintiff resigned, being paid for three months after his resignation 
became effective. During that three months he acquired a position with 
another corporation at a larger salary. He had no contract with his former 
employer. Plaintiff sold the stock he was carrying on margin from fear 
that he would have to deposit more margin, as the stock was then dropping. 
Two years later the stock rose materially. Plaintiff had financial capacity 
to buy in the stock after he got his new position. Plaintiff sued for the dif- 
ference between the market value of the stock and what he sold it for. His 
action was originally in contract for loss of his employment, but the trial 
court later allowed him to add a count in tort against somewhat different 
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defendants. Later he was allowed to amend this count in tort by adding cer- 
tain allegations. Finally the trial judge allowed another amendment on 
motion, striking out the last amendment. A demurrer to the declaration was 
then allowed on the ground of misjoinder of causes of action and sustained, 
and plaintiff given leave to elect. He went to the jury on the counts in 
deceit and a verdict of $1 was directed and the case reported. Held: 1, 
The allowing of the amendment adding the count in tort did not amount 
to a decision that this count was properly joined with an action in contract, 
but merely held that the count was based on the same intended cause of 
action, as was provided for in R.L., ec. 173, § 121. Thequestion of misjoinder 
was separate. 2, There was a misjoinder. There was no basis for an action 
of contract. 3, It was proper for the presiding judge to allow five days to 
elect whether plaintiff would proceed in contract er tort. 4, As plaintiff 
claimed no damages for loss of salary (as clearly he had no right to such) 
and as the damages were too conjectural to allow damages for the change in 
the value of the stock, plaintiff was only entitled to $1 damage in the action 
in deceit. It could not be proved that his reputation was injured by the giv- 
ing up of the position. The cause of action accrued at the time he sold his 
stock, and he could have repurchased other stock at the same price at this 
time. There was a duty to prevent an improper increase of damages. The 
increased value of the stock might not have taken place if he had remained 
manager. It was within the discretionary power of the presiding judge, who 
had allowed the amendment making the addition to the count in tort, to 
further allow an amendment striking it out. 5, It was also within the Court’s 
discretion to allow the demurrer for the misjoinder. (Lowrie v. Castle, 
225 Mass. 37.) 


Deev — Construction OF WARRANTY — CONVEYANCE BY REFERENCE TO 
Otner DEED ror Descriprion.— A conveyed timber land to B, by metes 
and bounds. There were no reservations. B later conveyed to C, describ- 
ing the land as that described in A’s deed, but without mentioning the metes 
and bounds, and reserving a right to remove certain growing timber at any 
time before 1924. Later C conveyed the land to D by a warranty deed, not 
describing the land itself, but simply referring to the deeds of A and B for 
the description and not mentioning the reservation. Prior to the execution 
of B's deed to C, B had conveyed to D (the plaintiff) the right to cut the 
timber on the land to PD until 1914. After 1914 B sought to remove the 
timber still standing. 1) had to pay B not to do this. D now sued C for 
breach of his warranty. The question was whether the warranty to plaintiff 
D covered the incumbrances in B’s deed as well as the metes and bounds. 
Held: Plaintiff had ** actual or constructive notice” of the terms of the 
descriptions incorporated by reference. ‘‘ Under all the circumstances it 
must be presumed that C did not intend to grant, and that D did not expect 
to receive, title to property or to an interest in property which both knew C 
did not own.” (Ball v. Streeter, 225 Mass. 100.) 


Divorce — Consent oF LipeLLant TO Desertion. — A husband went 
away for a few days to get his yacht and bring it home. On return he found 
the house locked and the key missing. He slept on the yacht a few days and 
tried to open the door of his house each day. Finally his wife appeared. 
He went to the house with her, but she refused to let him enter. She handed 
out his clothes to him and told him she never wanted to see him again. She 
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went to her sister's and he did not again try to see her. After three years he 
filed a libel for divorce on the ground of desertion. The trial judge dis- 
missed the libel on the ground that the separation was by consent. On 
exceptions, Held: ‘* We cannot say that the trial judge was wrong as a 
matter of law in his findings on the evidence. Separation by mutual consent 
does not constitute desertion.” Exceptions overruled. (Foster v. Foster, 
225 Mass. 183.) 


Divorce, Foreign — Service By Pusiication — Errect. — A husband 
and wife had their matrimonial domicil in Massachusetts. The husband with- 
out justifiable cause deserted his wife and without the purpose of getting a 
divorce established a domicil in another state. The wife remained here 
guiltless of any marital wrong and ignorant of the husband’s place of abode 
until his return here after three years. Meanwhile the husband had obtained 
from a court of that state a divorce in accordance with its laws for a cause 
which if proved would authorize a divorce here. The wife had no actual 
notice or knowledge of the proceedings. The wife filed a libel against the 
husband in Massachusetts. Defence: the foreign divorce was binding. 
Held: As the other state never had jurisdiction of the wife its divorce 
decree is invalid in Massachusetts and hence no bar to the wife’s libel on the 
ground of desertion. Massachusetts keeps jurisdiction over the matrimonial 
status. The wife’s domicil remained in Massachusetts in spite of the fiction 
that the wife’s domicil usually follows that of the husband. Qvere: As to 
the validity of the foreign divorce if the wife had actual notice of the pro- 
ceedings and had failed to defend. (Perkins v. Perkins, 225 Mass. 82.) 

[See Note, p. 299.] 


EquitaBLE Restrictions — Worps “One Dwetiinc House” — Tax 
Tite. — This was a bill by owners of two lots of land on the same street to 
enjoin the owner of land lying between the lots of plaintiffs from erecting an 
apartment house thereon. The bill was to enforce restrictions in the deed 
of the land through which defendant claimed. The common owner of the 
three lots had owned land on the opposite side of the street which he had 
sold to the United States, which had made a park of it. In selling the 
remaining land he imposed the restriction that no building should be erected 
nearer than 20 feet to the street, and that each lot should contain but ‘‘ one 
dwelling house,” to cost not less than $2,000. All the deeds were recorded. 
Three adjacent lots were mortgaged by the common owner and later taken 
by the mortgagee under foreclosure. The mortgage mentioned the restric- 
tions. Defendant later bought two of these lots and proposed to erect an 
apartment house thereon. The remainder of the street had nothing but 
single residences. J/eld: 1, It was clearly the common owner’s purpose in 
imposing the restrictions to keep the street for residences. The words ‘‘ one 
dwelling house” prevent two houses under the same roof or an apartment 
house. The words mean one-family houses. The restrictions bound defend- 
ant because of the constructive notice in the registry of deeds. The fact 
that the common owner disposed of more than one lot at one time did not 
remove the restrictions. 2, Where St. 1909, c. 490, Part III., § 44, amended 
St. 1911, c. 370, and St. 1915, c. 237, § 1, requiring registry within thirty 
days of the tax sales have not been complied with the sale is void and former 
restrictions remain in force. (Powers v. Radding, 225 Mass. 110.) 
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Equity — Finpines oF Fact spy Master — Fravcp. — Plaintiff owned 
an interest in the estates of her deceased parents. On the advice of counse) 
she assigned these interests to defendant for $800. Later it appeared that 
the estates were worth $2,500. Plaintiff filed a bill for rescission, claiming 
that defendant fraudulently conspired with plaintiff's counsel to obtain the 
property. The master found that there was no fraud or conspiracy by 
defendant. Plaintiff requested eleven rulings from the master, but these 
were denied. Held: 1, As the evidence was not reported the finding of 
facts by the master are final. 2, The requested rulings related wholly to 
questions of fact even though called ‘‘ requests for rulings.” 3, A motion 
to recommit to the master was wholly within the discretion of the trial judge. 
4, Because plaintiff's attorney may have been fraudulent in some way did not 
give plaintiff a right to upset the conveyance when defendant was acting 
properly. (Hannaberry v. Green, 225 Mass. 201.) 


FRAUDULENT CONVEYANCE — EviIpENCE — Practice. —1, In a _ suit in 
equity by a judgment creditor to set aside a conveyance made by the judg- 
ment debtor to his wife as fraudulent against creditors, the record of the 
judgment against the defendant debtor was admitted in evidence. Held: 
Whether the judgment was conclusive as to the wife of the debtor, who was 
not a party to the action in which it was obtained, did not matter, as she 
introduced no evidence to contradict it. 2, ‘The master had ruled that the 
wife had the burden of proof as to the amount of her own money used 
in the purchase of the property where there had been a commingling 
with that received to aid her husband in his fraud, even though she was 
ignorant actually or constructively of the fraud. eld: The ruling was 
immaterial because there was actual knowledge. 3, The master based his 
findings to some extent on the testimony of the husband given at a criminal 
trial at which he was convicted of the fraud. Held: This evidence should 
have been excluded as evidence by one spouse against the other. As it 
materially affected defendant’s case and was seasonably objected to, there 
was the basis of a new trial. 4, The decree of the trial court granted more 
relief to plaintiff than he asked for in his bill, viz., by holding more property 
of the wife liable for the debts than plaintiff alleged had been bought with 
the debtor’s money. Held: This finding was improper. The bill limits 
the relief asked. Plaintiff might have asked to amend his bill. 5, Held: 
On rehearing the master should attempt to find the amount of money given 
by the debtor to his wife for fraudulent purposes. Que@re: As to the proper 
rule when the amount cannot even roughly be ascertained. (Pickard v. 
Clancy, 225 Mass. 95.) 


LANDLORD anpd Tenant— U.S. Income Tax. — Action on a lease for 
rent accrued. Plea: payment of the amount herein sued for as part of the 
income tax to the U.S. revenue collector in compliance with the U.S. St. 
1913, c. 16, which statute orders tenants to pay a tax of one per cent on the 
rent to the revenue collector and deduct such fromtherent. The lessee cov- 
enanted to pay ‘‘all taxes and assessments whatsoever, except betterment 
taxes, which may be levied for or in respect of the said leased premises or 
any part thereof or upon or in respect of the rent payable hereunder by the 
lessee, howsoever and to whomsoever assessed.” Held: ‘The tenant (defend- 
ant) had no right to credit the U.S. tax in paying his rent, for he had agreed 





to pay full rent in addition to all taxes. A change in the tax laws during a 
lease is of no consequence. (Suter v. Jordan Marsh Co., 225 Mass. 34.) 


Lease, Description or Premises DISTINGUISHED FROM PURPOSE FoR 
wich LEASED PREMISES ARE TO BE Usep — Cuance or Porice Reooura— 
tions as TO Usg.—A landlord rented some land described as ‘‘ The Ga- 
rage” and the tenant covenanted not to sublet except to the W. Co. * for 
garage purposes.” The District Police, under authority of law, made certain 
regulations for garages which required a capital outlay of between $2,000 
and $3.000 on the leased premises. The tenant refused to take possession 
because of this, claiming that the lease was avoided. The landlord sued for 
rent. J/eld: The words in the lease merely described the premises and did 
not limit the use to these purposes. The landlord did not warrant that the 
premises would remain fit for garage purposes. Hence the trial court prop- 
erly excluded evidence of the new regulations increasing the burden on the 
lessee. The failure to take possession did not relieve the tenant from his 
liability to pay rent. (Barnett v. Clark, 225 Mass. 185.) 


Lire Insurance — Conpition or Poricy. — A life insurance policy was 
issued with the express proviso that it was to be paid only if the beneficiary 
should furnish ‘‘ proof satisfactory to ” the directors of the insurer that death 
was “caused wholly and eritirely by external violent and accidental means” 
and which left a mark on the body of the insured. The insured tripped and fell 
on the highway, injured his head, and died in a few moments. The medical 
examiner gave as a cause of death a preéxisting brain disease. The insurer 
refused to pay, claiming that as reasonable men the directors had not been 
clearly shown that the sole cause of death was the fall. The lower court 
instructed the jury that the directors acted improperly. On exceptions, Held : 
The directors acted as reasonable men might act. Exceptions sustained and 
judgment entered for defendant. (Page v. Commercial, etc., Association, 
225 Mass. 335.) 


Mauicious INTERFERENCE — Labor Union — PLeapinc. —1. Held: A 
declaration in tort, alleging that defendants, without justifiable cause and 
maliciously intending to injure plaintiffs in their business, circulated a notice 
among masons that plaintiffs had ‘‘ been working non-union masons,” that as 
a result of the circulation of this statement plaintiffs had been prevented 
from employing or contracting with masons and from carrying on their busi- 
ness, and thereby had been damaged, states a cause of action and is good 
upon demurrer. 2, Held: A declaration alleging merely that defendants 
are members of a certain union, and that this organization, intending and 
designing to injure plaintiffs in their business, without justifiable cause, 
passed a vote giving notice that plaintiffs had ‘‘ been working non-union 
masons ” and circulated a copy of the vote among masons, whereby plaintiffs 
were injured in their business, is bad on demurrer, because it contains no 
allegations that defendants voted or otherwise acted on or assented to the 
vote or that they took part in or assented to the circulation of a copy of the 
vote. (Martineau v. Foley, 225 Mass. 107.) 


Manpamus — Appeat. — No appeal lies from an order by a single justice 
dismissing a petition for a writ of mandamus. Alleged errors of law can 
only be considered by exceptions or by report. R.L., c. 173, § 96; St. 1906, 
ce. 342, § 2; St. 1910, c. 555, § 4. (Cote v. Judge of Second District Court, 
225 Mass. 123.) 
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MANDAMUS AGAINST Mayor or CamBripGeE To Grant Sixtu Crass 
Lievor License TO Druceists — Statutory Construction. — St. 1915, ¢. 
267, Part III., § 8, says, ‘‘ Every order, ordinance, resolution, and vote rela- 
tive to the affairs of the city, adopted or passed by the city council, shall be 
presented to the mayor for his approval.” St. 1910, c. 383, says that the 
board of aldermen in ‘‘ dry ” cities shall have power to grant liquor licenses 
to druggists. R.IL., c. 100, §§ 9, 10; c. 102, § 2, creates license boards in 
“wet” cities. The aldermen of Cambridge, a ‘‘ dry ” city, voted in favor of 
giving a sixth class license to petitioner. The mayor refused to sign the 
license, claiming that he had a right of veto under the 1915 statute. R.L., 
c. 8, § 5, cl. 10, says that ‘‘ mayor and aldermen ”’ in all acts not having to 
do with appointments shall mean aldermen alone. Plaintiff sought a writ of 
mandamus against the mayor for the issue of the license. Held: 1. The 
writ should be granted. In issuing licenses the Cambridge aldermen were 
acting as a licensing board and not as aldermen. Hence the veto provision 
of the 1915 statute does not apply. 2, The mayor’s consent to licenses for 
the sale of ice cream, soda water, etc., on the Lord’s Day is expressly male 
essential by the statute providing for such licenses, which differs from the 
statute here involved. (McMinn v. Mayor of Cambridge, 225 Mass. 104.) 


Mitt Act — Nuisance — Nature oF Mitr. — This was a bill in equity to 
restrain the maintenance of a dam used to generate electric power used by 
divers parties. Plea: that the dam was erected in compliance with R.L., c. 
196. Section 4 of this Act gives a right to persons whose land is flooded by 


dams to petition for damages, and Section 19 denies a remedy at common law. 
Plaintiff claimed that ‘‘ a water mill” as expressed inthe Act was confined to 
a grist mill and that the term did not cover mills generating electricity. 
Such an interpretation had been applied in the early Provincial statutes, but 
it had apparently been abandoned as early as 1795. Held: A ‘‘ water mill” 
covered by R.L., c. 196, includes a mill generating electricity. The power 
that drives the machinery (water) and not the character of the machinery 
driven determines whether there is a ‘‘ water mill.” A mill coming under 
R.L., c. 196, § 1, cannot constitute a nuisance, so that the proper remedy of 
plaintiff was by petition. (Duncan v. N.E. Power Co., 225 Mass. 155.) 


Personal Insurtes — AGency — ‘“‘ Joy Ripinc ” Cuaurreur. — Tort for 
injuries to persons and property. An employer allowed his chauffeur to use 
the car for a party of the chauffeur’s friends, some of whom were friends of 
the employer. While on the ‘ joy ride” a collision ensued, injuring plain- 
tiffs, who were driving ina buggy. The employer had told the chauffeur to 
drive carefully before he took the car on this trip. After the collision the 
employer paid for the damage to the automobile. He had allowed his chauf- 
feur to go ‘‘ joy riding” before. The question was whether the chauffeur 
was an agent at the time of the injuries. He was paid by the hour while he 
worked and was not being paid for this trip. Held: ‘There was no agency 
relation. Where the trial judge directs a verdict for defendant, the plaintiff 
on a report is entitled to have the evidence considered in the most favorable 
way in his favor to see if the direction was proper. Judgment for defendant. 
(Marsal v. Hickey, 225 Mass. 170.) 


Personat Insurnies — AUTOMOBILE COLLISION — CARE OF a ‘‘ REASON- 
ABLE Man.” — Action for conscious suffering and for death of plaintiff's 





intestate, who was riding on a motorcycle which collided with defendant’s 
automobile. Defendant’s servant A was instructing defendant’s servant B 
how to run the automobile, B being in actual control. Although using as 
much care as a novice could use, B’s care was not that of a reasonable 
man. The jury could find on the evidence that the deceased was in the 
exercise of due care, relying on the presumption in favor of plaintiff estab- 
lished by St. 1914, c. 553. The trial court found for plaintiff. Exceptions 
overruled. Held: The amount of damages, within the limits prescribed 
by statute, are determined by the degree of culpability. The test of negli- 
gence is what a reasonable man would do, not what defendant acting as well 
as he knew how would do. ( Winslow v. N. E. Co-operative Society, 225 
Mass. ) 


PersonaL Ixguries — Boarpine Street Cak BETWEEN Stops — Invi- 
TATION. — Plaintiff saw a number of cars stopped between regular stopping 
places on a highway. Some of the cars were receiving and discharging 
passengers. The evidence given was broad enough to cover the car plaintiff 
attempted to board, but it was not clear that passengers were actually being 
received by this car. Plaintiff did not see the conductor or motorman prior 
to her attempt to board. The car suddenly started while she was on the 
step, injuring her. The Court directed a verdict for defendant on the 
ground that plaintiff was not a passenger when she attempted to board. On 
exceptions, //eld: It was for the jury to decide whether passengers were 
being received by the car which plaintiff attempted to board. ‘It is well 
settled that ordinarily a person who attempts to board a street car at a place 
which is not a regular stopping place does not thereby become a passenger 
in the absence of an invitation, express or implied, to board the car at that 
place.” If the car had been stopped for the purpose of allowing plaintiff to 
board there would have been an invitation. Allowing persons to board 
between stops might be found to be an invitation to plaintiff to become a 
passenger. It is unnecessary to decide whether receiving passengers on 
other cars but nut on the car in question would be an invitation. If the jury 
had found that plaintiff was a passenger it might find that she was in the 
exercise of due care and that defendant was negligent. Exceptions sus- 
tuined. (Nuttall v. Worcester Consolidated St. Ry., 225 Mass. 167.) 


PersonaL Ingurtes — Cotiision oF STREET Car anpd Motor Truck. — 
Plaintiff, a passenger on an open street car, was injured when the car col- 
lided with a motor truck belonging to defendant. The truck had been used 
to aid in repairing a street and was returning to the garage where it was 
kept for the night. There was evidence that the driver came onto the car 
tracks without warning. Plaintiff sued the truck owner. Defences: 1, 
Defendant was not negligent. 2, The driver was not acting within the scope 
vf his employment. ‘The trial court found for plaintiff, refusing to direct a 
verdict for defendant. On exceptions, Held: The trial court ruled prop- 
erly. The driver was acting within the scope of his employment, and there 
was evidence for the jury of negligence. (Regan v. Kelley Contracting Co., 
225 Mass.) 


Persona Ingurntes — Dur Care.— A farmer was driving a harrow (a very 
noisy farming tool) along a roadway at right angles with a street railway 
track A car was approaching, being some 785 feet from the intersection at 
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the time when both could see each other. The motorman did not slow down 
or make any signal to attract the farmer’s attention. A collision ensued, the 
farmer was killed, and his administratrix sued. The trial court directed a 
verdict for defendant. On exceptions, Held: The question of due care of 
plaintiff's intestate was for the jury. St. 1914, c. 553, raises a presumption 
of due care by plaintiff. There was evidence of defendant's negligence 
which should be left to the jury. Plaintiff was apparently legally on the 
highway. Exceptions sustained. (Murphy v. Worcester Con. St. Ry., 
225 Mass. 264.) 


Persona Injuries — Evipence.— Tort for personal injuries received 
from a telephone instrument. At the trial plaintiff testified on direct exami- 
nation that for about four months prior to the injury he had been employed 
by G, who paid him from $24 to $25 a week. He admitted on cross-exami- 
nation that he had sued G for back pay. A copy of the record in the suit 
against G was then put in evidence. This record showed that plaintiff claimed 
much less than $25 per week from G. Plaintiff objected to this evidence. 
On exceptions, Held: The record was admissible to question plaintiff's 
credibility as a witness and to contradict his evidence of his earning capacity. 
His earnings were a material factor in determining the amount of damages. 
The rule that pleadings are not evidence does not apply in this case. 
Although the pleadings in this case against G were drawn up by plaintiff's 
attorney there is a presumption that they were made under instructions of 
plaintiff. (Peck v. N.E. Tel. §& Tel. Co., 225 Mass.) 


Persona, Inguries — Evipence.—1, A boy eight years of age was 
injured while playing in a public highway by a jet of hot water thrown from 


a pump controlled by defendant. Plaintiff introduced photographs of the 
pump taken four days after the injury as evidence in an action for damages 
for the injury. A witness who had daily examined the pump for a month 
previous to the injury and for two weeks subsequently, testified that the 
photographs corresponded with his recollection. Weld: This was proper 
evidence. 2, Defendant was asked by his counsel whether the pump was 
arranged like other pumps. The question was excluded. Held- This was 
properly excluded, for it was immaterial if defendant ought to know that 
injury would be done to persons on the highway. 3, Held: The fireman 
could properly testify as to the type of pump. (Smith v. Gammino, 325 
Mass. 285.) 


PersgnaL Insuries —IncomMPETENCY OF FeLLow Servant. — Plaintiff 
was employed to attach a form of sling to large blocks of stone which were 
then raised by a steam derrick operated by an engineer. The engineer 
turned on the engine too quickly one day, causing the stone to jump forward 
and injure plaintiff. Plaintiff sued the common employer, alleging that the 
engineer was an improper servant and that defendant was negligent in 
employing him. The basis of the incompetency consisted in the engineer 
frequently being drunk. Plaintiff could not prove that the engineer was 
drunk at the time of the accident. Verdict directed for defendant. The 
case was reported to the Supreme Court. Held: Plaintiff must prove, 1, 
the engineer’s incompetency; 2, that the defendant knew this, and 3, that 
the incompetence caused the accident. Failing to prove the latter it was 
proper to enter judgment on the verdict for defendant. The facts that the 
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engineer was a drinking man and that the derrick was improperly handled are 
not sufficient to prove that he was drunk at the time of the accident. (Smol- 
lett v. Ballou, 225 Mass. 197. ) 


PersonaL IngurtEs — LicensEE — Practice.—1, The driver of an ice- 
wagon was in an ice-car from which ice was being unloaded into his wagon. He 
had no duty in the car, others being employed to load the wagon. One of the 
unloaders accidentally injured the driver by hitting him with anice-pick. Held: 
Plaintiff was a licensee to whom no duty of care was owed but to avoid wilful 
injury. 2, On cross-examination plaintiff testified that he had no duty in the 
car. On re-direct he was asked if there was no other reason for his being 
present. A colloquy between counsel and judge followed during which 
plaintiff personally said that he had no duty to be there. Counsel said, 
‘* Don’t you answer.” The question was excluded finally. There was no 
offer of proof or statement showing the expected answer nor could it be 
inferred. Held: Asa matter of law the ruling was not erroneous. Excep- 
tions overruled. (Guiney v. Union Ice Co., 225 Mass. 279.) 

PersonaL Ingurtes—ContTriputorRy NEGLIGENCE oF CusToDIAN.—A 
child less than four years old went with a twelve-year old brother across the 
street in front of an approaching car, which was in plain sight and seen to be 
approaching. The child was killed and its administrator sued under the 
death statute (St. 1907, c. 392). There was no evidence of due care on the 
part of the brother. He/d: As the cause of action arose prior to St. 1914, 
c. 553 (making contributory negligence an affirmative defence), it was neces- 
sary for a recovery to show due care of the custodian, the child being too 


young to take care of itself. (Garabedian v. Worcester Consolidated St. Ry., 
225 Mass. 65.) 


PersonaL Inguries — NEGLIGENCE. — Plaintiff, a longshoreman, was 
injured on defendant's steamer owing to the electric lights flickering in the 
hold so that plaintiff could not see what he was doing and collided with cargo. 
Defendant was not a subscriber under the Workmen’s Compensation Act. 
The only issue was defendant’s negligence, which was left to the jury. There 
was evidence that the lights had been acting in this manner for a week at 
various times and that defendant had taken no steps to remedy it. Held - 
This was evidence of negligence for the jury. (Cunningham v. Boston & 
Yarmouth S.S. Co., 225 Mass.) 


PERSONAL INJURIES — NEGLIGENCE — EVIDENCE — DisaAGREEMENT OF JURY 
on SpeciaAL Questions. — An employee was told by a superintendent to 
assist a blacksmith and to take his orders from him. The blacksmith had no 
other assistants and was not present in the shop all of the time. A machine 
shop was near the forge, the machine shop being part of the general work of 
the employer, who was constructing a dam. The blacksmith told the 
employee to assist in the machine shop when there was no work in the smithy. 
The employee lost a hand in the machine shop while so assisting. He had not 
been warned of the dangers of certain machinery which he had not seen 
before. Although in proper condition the machinery had a peculiar motion 
which was likely to cut off the operator’s hand if he was not properly 
instructed. Without warning a reasonable man would not know of this 
motion. The trial court asked for a special verdict on three points: (1) 
was plaintiff directed by the smith to help in the machine shop when he was 
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injured; (2) was plaintiff in the exercise of due care; (3) was the machine 
in proper order? The jury disagreed on the first two questions and found 
the machine all right. The trial judge directed a verdict for defendant, and 
plaintiff excepted. Held: 1, A disagreement by the jury on the first two 
questions is not equivalent to a finding for defendant in this connection. 
Both the questions were material to plaintiff’s right to recover and should 
have been decided by the jury. Plaintiff was entitled to go to the jury as to 
whether he was acting within the scope of his employment. The blacksmith 
was not a superintendent within the terms of the Employers’ Liability Act. 
Plaintiff was entitled to go to the jury on the issue whether he was reasonably 
entitled to warning as to the dangers of the machine. 2, It is within the dis- 
cretionary power of the judge to exclude evidence on rebuttal when offered 
to show that the machine causing the injury could be properly operated with 
a safety device to prevent the injury. 3, Itis also within the discretion of 
the judge to allow a witness to be asked if he is in debt to his employer on 
an old account, as such evidence tends to show bias against anemployer. 4, 
If plaintiff did not claim at the time of offering in evidence that a photograph 
of the dangerous machine with a safety device on it was offered to explain to 
the jury the contention between him and defendant, the claim cannot be made 
on exceptions to disallowance of such a photograph. The basis of the offer 
at the trial was to anticipate the defence. Exceptions sustained and new trial 
limited to issues not submitted to or not settled by the jury, and as to other 
issues verdict to stand. (Fitzgerald v. Young, 225 Mass. 116.) 


PersonaL InsurtEs — Nuisance 1n HiGuway.— A heavy automobile was 
being driven without chain treads on an icy highway. It skidded and in 
attempting to stop the skid the driver turned the front wheel in such a way 


as to bring it near the edge of the macadam. There was evidence that an 
electric light pole which had been taken down extended somewhat into the 
macadam and was covered with snow. The front wheel caught on this pole, 
which guided the machine into an erect pole at the edge of the highway, 
causing injury to the passengers and the machine. The pole had been 
removed for ten days and there was no reason for its laying where it was for 
so longatime. It had not changed position after being placed on the street 
by defendant’s employees. Defendant was allowed to present a technical 
school professor to testify that plaintiff was guilty of negligence in not hav- 
ing chains on the automobile wheels. On exceptions, Held: 1, The testi- 
mony was inadmissible, the jury being capable of deciding whether plaintiff 
was negligent. 2, A permit to remove a standing pole does not allow leav- 
ing it in the road for an unreasonable time after removal, for after such a 
time the pole becomes a public nuisance. 3, Whether the pole would have 
been a nuisance if as defendant’s evidence indicated it did not extend into 
the traveled part of the highway need not be decided. ‘The case should 
have gone to the jury. 4, In determining whether plaintiff had a right to go 
to the jury on exception toa verdict ordered for defendant the Court disre- 
gards all evidence and inferences unfavorable to plaintiff. (Reed v. Edison 
E.I. Co., 225 Mass. 163.) 


PrersonaL Injuries — Partnersnip. —One of two partners operating a 
saloon negligently raised a trap door back of plaintiff, a customer. Plaintiff 
stepped into the hole and was injured. Plaintiff sued both partners, but the 
negligent partner died soon after suit. Plaintiff then discontinued against 
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his estate and continued his suit against the other partner. Defendant 
claimed that this discontinuance amounted toa release. Held: A discon- 
tinuance is not a release, being similar to a covenant not to sue. It was for 
the jury to determine as to plaintiff’s due care. Each partner severally and 
the two jointly were liable for wrongs committed in the course of business of 
the concern. Exceptions overruled. (Fennell v. Peterson, 225 Mass.) 


Practice — New Triat. — Both parties to a cause admitted that if there 
was any liability the damages should be $1,200. The jury brought in a ver- 
dict of $204. At first a motion for a new trial was denied, but on rehearing 
was granted, the whole cause and not merely the measure of damages to be 
retried. St. 1911, c. 501, provides that when a new trial is granted solely 
because of improper damages the new trial shall be limited to the amount of 
damages. J/eld: As there was ‘palpable error” by the jury which 
‘tainted the verdict as an entirety ” an entire new trial was proper. The 
Court could rebear a motion for a new trial. ( Waucantuck Mills v. Magee 
Carpet Co., 225 Mass. 31.) 


Practice — Perition to Estasiisn Truta or Exceptions. — An action 
of contract by consent was referred to an auditor whose findings of fact 
were to be final. The auditor admitted in evidence a letter against the 
objection of defendant, and then found for plaintiff. His report did not show 
that there was such a ruling on the letter. Defendant moved the Superior 
Court to recommit the case to the auditor to include a statement about this 
letter. The petition was not accompanied by an affidavit of the facts and 
plaintiff did not admit that there had been a ruling on the letter. There was 
nothing on the record showing the ruling. Rule 24 of the Superior Court 
requires either an affidavit, agreement of parties, or a statement on the record 


before a motion grounded on the facts will be considered. ‘The Superior 
Court refused to recommit to the auditor but confirmed his report. Defend- 
ant then petitioned the Supreme Court to establish the truth of the excep- 
tions by the appointment of a commissioner. //e/d: It was within the 
discretion of the Superior Court to recommit when Rule 12 had not been 
complied with. As no substantial question of law was involved in the peti- 
tion it was dismissed. (Koch, Petitioner, 225 Mass. 148.) 


Practice — Removat or DerauLt AFTER ASSESSMENT OF DAMAGES 
By a Jury. — Tort for personal injuries. Defendant failed to put in an 
appearance because of a mistake in defendant's attorney’s office which caused 
defendant to fail to put the summons in the hands of its attorney and also 
because of a misunderstanding of defendant as to the significance of the 
filing of an attachment bond by itself. After default and an assessment 
of damages by a jury the mistake was discovered. Defendant filed an 
affidavit that it had a good defence on the merits. ‘This was accompanied by 
a motion to remove the default. The motion was granted in accordance 
with R.L., c. 173, § 54, which provides that ‘‘ courts may for good cause 
shown extend the time for entering an appearance, and may in their discre- 
tion and upon terms take off a default at any time before judgment.” eld : 
The statute confers ‘‘ upon courts in broad terms complete power to remove 
a default whenever in the exercise of judicial discretion a default ought to 
be removed.” The trial court acted properly in removing the default. This 
was not the same as granting a new trial or setting aside a verdict. (//urna- 
nen v. Gardner Auto Co., 225 Mass. 189.) 
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Propate AppeaL — Cavusk oF AprgeaL. — H was appointed trustee under 
a will by a competent New Hampshire court. Part of the estate was in 
Massachusetts. H petitioned the Probate Court in Massachusetts to appoint 
him trustee of the realty here. The Probate Court so appointed him. 
B then filed notice of his claim of an appeal from this decree, but no 
reasons for the appeal nor objections to the decree were filed. Appeal 
dismissed. J/eld: ‘* The objections to the decree appealed from must be 
filed in the Supreme Court simultaneously with the entry of the appeal, that 
these objections must disclose the issue to be tried, being in the nature of an 
assignment of errors, and that the jurisdiction of the Court to try the case 
on appeal depends upon compliance with the conditions imposed by the 
statute. R.L., c. 162, $10.” There was nothing in the papers to indicate 
want of jurisdiction in the Probate Court and the Supreme Court has no 
jurisdiction to consider the appeal. (//ill v. Boynton, 225 Mass.) 


Promissory Notre—Srtature or Limitations— Promise TO Avolp 
Statute. — R.L., c. 202, § 12, provides that promises to take a debt out of 
the protection of the statute of limitations must be in writing. Within six 
years of making a note to plaintiff defendant wrote to plaintiff’s wife saying: 
‘* You well know that you will get your money some day with interest if it 
is in any way possible for me to do it.” Within a second period of six years 
he wrote to plaintiff the following: ‘‘ If you will send me the dates and 
amounts of payments, so that I can compare with my account, I think a 
little later, as soon as things start up, I may be able to do something for 
you.” Plaintiff later sued on the note, relying on the statute to take the case 
out of the statute of limitations. He did not prove that defendant had 
become able to pay or do anything for plaintiff. Held: Neither promise 
was unqualified, but at most each amounted to but a promise to pay if able. 
Judgment for defendant on plea of statute of limitations. (Gill v. Gibson, 
225 Mass. 226.) 


RAILROAD’s LIABILITY FOR ALLEGED Fire From Locomotives — Conso.i- 
DaTION OF Suits By SEPARATE CLAIMANTS OF PROPERTY DeEsTROYED — 
EXPERIMENTS BY JURY IN JURY-ROOM WITH SAMPLES GIVEN iN EvI- 
DENCE — Evipence. — A house, whose title was in dispute, was burned by a 
fire communicated from an adjoining factory which lay beside a railroad 
track. Each party claiming title brought suit against the railroad. The 
trial judge consolidated the suits. At the trial one plaintiff was denied the 
right to testify as to the value of the premises burned, the Court saying that 
this evidence might later be admitted after it was determined who owned the 
premises. No further attempt was made to introduce such evidence. The 
jury found that defendant did not set the fire. Held: 1, As defendant did 
not set the fire this evidence was immaterial to consider on exceptions. As 
there was evidence for the jury of the witness’s title given at a later part of 
the trial the temporary exclusion was not improper, for it could have been 
re-offered. All evidence as to who had title became immaterial by the verdict, 
so that exceptions on this matter could not be sustained. 2, A witness was 
allowed to testify as to her knowledge of other fires set in the vicinity by 
defendant’s locomotives. She was not allowed to answer a question whether 
she had seen such fires set. Held: Noerror. 3, The defendant was allowed 
to examine the mill manager as to the financial condition of the owning corpo- 
ration, the manager’s financial interest in the corporation, the details of a 











343 





former fire in a building on the same locus and owned by the same corpora- 
tion, and the manager’s movements on the day ofthe fire. Held: Such evi- 
dence was admissible within the discretion of the trial judge, as the evidence 
tended to show how the fire originated even though somewhat remote. 4, 
The trial judge excluded a question by one plaintiff to the manager as to how 
many fires had originated in buildings over which he had control, the object 
being to show his good reputation as to arson. Held: Exclusion proper. 
5, Held: A train despatcher may testify as to the location of trains at a given 
time by reference to a report kept in the course of business by him by means 
of telegrams from the various station agents. 6, An expert in roofing 
material was asked whether a fire could smoulder three-quarters of an hour 
under the kind of roofing on the factory without such fire being discovered, 
it being alleged that a spark went through a hole in such roofing and set fire 
to the wood beneath Held: Properly excluded as not being subject to 
expert testimony. 7, The jury experimented in the jury room with the 
sample of the roof put in evidence to see if it was fireproof, there being 
evidence both ways on the subject and this question being important. That 
the jury had made such experiments was shown by finding a large number of 
burned matches. //eld: This was not misconduct on the part of the jury 
justifying a new trial, particularly as nothing showed the result of the experi- 
ment or that plaintiff was injured thereby. (Bradford v. B. § M. R.R,, 225 
Mass. 129.) 


Res Jupicata — DamaGes FoR Rerusat to CANCEL MORTGAGE AFTER 
Payment. — R.L., c. 127, § 35, provides that a mortgagee or his legal repre- 
sentative who refuses for seven days after request to cancel a mortgage after 
payment shall be liable in tort to the mortgagor for all damages caused by 
his refusal. Defendant refused to cancel a mortgage and was compelled to 
do so by a court of equity, which did not allow plaintiff any costs, although it 
might have ordered defendant to pay costs and a reasonable attorney's fee. 
Plaintiff now sued at law for costs and counsel fees, relying on the statute 
above referred to, first enacted in 1697 and now before the Court for the first 
time. J//eld: Plaintiff cannot recover because the matter is res judicata, as 
plaintiff could have collected these damages in the equity suit if they had 
existed. (Qua@re: As to the measure of damages if the former suit had been at 
law under the statute instead of in equity. (Fitzgerald v. Heady, 225 
Mass. 75.) 


Savaries or Assistant Districr Atrorneys. — St. 1905, ¢. 157, pro- 
vides that the salary of an assistant district attorney shall be two-thirds of 
that of the district attorney: viz., $2,000 for the Northern District. St 1910, 
c. 399, increased the salary of the district attorney for the Northern District 
to $4,000. Petitioner accepted pay on the $2,000 basis from January, 1908, 
to January, 1914, but now seeks payment on the basis of two-thirds of $4,000 
from January 1, 1910. R.L., c. 201, provides for petitions of this nature. 
Held: ‘The 1910 statute says nothing about assistant district attorneys, and 
as the amount of their salary as well as the two-thirds basis was stated in the 
1905 statute, the $2,000 basis continues. Petitiondismissed. ( Weir v. Com- 
monwealth, 225 Mass. 309.) 


Statute oF Fraups—Summary Process ror THE Recovery or Lanp. 
— Plaintiff leased land to A for fifteen years. Defendant claimed to hold the 
premises as assignee of this lease, but he did not show that the assignment 
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was made by an instrument in writing. R.L., c. 127, § 3, requires an instru- 
ment in writing to assign more than a tenancy at will in land. Plaintiff 
brought summary process to recover the land. A verdict was directed for 
plaintiff. Held: Defendant had no interest in the premises beyond an 
estate at will. Exceptions overruled. (Scottt v. Bullock, 225 Mass.) 


Tax Sacer, Wat May BE INcLUDED as Costs oF Sate.— Writ of 
entry. The demandant claimed under a tax sale and the tenant as mortga- 
gee under the former owner, a non-resident. A written demand was made 
on the owner by the collector. The town bought in the land for the costs 
and charges as no bidder appeared. Among the charges was 20 c. for a fee 
to the collector for making the demand. Under St. 1909, c. 512, collectors 
might be paid in this manner rather than by salary. The tenant claimed this 
charge was improper because the demand was unnecessary and thus avoided 
the sale. J/eld: As the law does not now require ademani on non-resident 
owners, the demand could not be charged for, even though the owner was 
benefited by it. Hence the tax sale was void. Judgment for the tenant. 

Koch v. Austin, 225 Mass. 215.) 


Trust — Discretionary Power or Trustee — Practice. — This case 
arose by a petition in the Probate Court by a creditor of a cestui que trust 
against the trustees for payment out of the trust fund. A trustee under a 
will for the benefit of a life tenant was authorized by the terms of the trust 
not only to pay the net income of the trust fund to such beneficiary for life, but 
also ‘‘if in the opinion of the trustee hereunder the said income a 
shall be insufficient for the comfortable maintenance and support of the said 
(beneficiary), the trustee was authorized to pay to or for the benefit of the 
said (beneficiary) such portions of the principal of said trust estate as in the 
opinion of my trustee may be necessary for her comfortable maintenance 
and support, it being expressly understood that said payments of principal 
are not obligatory upon my trustee, but are left solely to his sound discretion 
and judgment,” the trustee refused to pay petitioner direcily from the trust 
fund, but continued to pay the cestui the income and part of the principal. 
Petitioner then commenced these proceedings, claiming the action of the 
trustee was arbitrary and capricious. //e/d: 1, It was not obligatory on 
the master to find that the trustee acted capriciously, for the refusal to pay 
petitioner directiy was only one element bearing on the question and was not 
decisive. The Court cannot review the discretionary power of the trustee. 
2, In a proceeding in the Probate Court an exception to a master’s report, 
where the evidence is not reported, on the general ground that the master's 
finding of fact is erroneous, presents no question of law or fact. 

The Probate Court had declared that petitioner had no valid claim against 
respondents, but such was unnecessary for the decision. For this reason the 
decree of the Probate Court was reversed on exceptions and a new decree 
entered overruling the exceptions and confirming the master’s report dismiss- 
ing the petition. (Wright v. Blinn, 225 Mass. 146.) 


Unricensep Master Pumper. — Complaint against defendant for acting 
as master plumber without a license, required by St. 1914, c. 287. Defend- 
ant had a journeyman plumber’s license, but this did not entitle him by the 
statute to employ other plumbers as he was actually doing. The State 


Examiners of Plumbers had made a rule requiring one to serve three years 
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as a journeyman before he was entitled to a master’s license. The statute 
merely says that *‘ The State examiners of plumbers may make such rules as 
they deem necessary for the proper performance of their duties, which rules 
shall take effect when approved by the State board of health.” Nothing was 
said in the statute about a three-year requirement. /J/eld: Although the 
three-year requirement was clearly unlawful defendant was not justified in 
doing business without a license. His remedy was by mandamus to compel 
the board to give him a reasonable examination. ‘The statute is constitutional 
because plumbing is closely connected with public health. An inferior 
administrative board has no authority to make rules to defer the issuance of 
licenses for a given period in the absence of an express authority in the 
statute. It is unnecessary to consider whether a statute would be eonstitu- 
tional if it contained a three-year requirement. (Commonwealth v. McCarthy, 
995 Mass. 192.) 


Witt — Compromise AGREEMENT — Ricguts ConrRacTUAL AND NOT 
TesTAMENTARY — Can 17 AFFect TirLte to Rear Estate? — GUARDIAN Ab 
Litem — PETITION TO Vacate —REcITAL OF APPOINTMENT IN DECREE — 
SusprocaTion. — A will left some realty by life estates, with remainder to 
‘*my then legal heirs at law.” There was a contest of the will, and by 
virtue of R.L., ce 148, §§ 15, 16, a compromise agreement was made 
whereby the remainders were eliminated. The real estate was then mort- 
gaged to a savings bank and the proceeds of the mortgage used to pay 
debts, etc. The decree confirming the agreement recited the appointment of 
a guardian ad litem for minors and future contingent interest and his con- 
sent, but there was no record of such appointment. After the life estates 
had dropped the ‘‘ then heirs at law,” who were minors, petitioned by their 
guardian to vacate the decree so far as their interest was concerned, because 
they were not represented and the Court had no authority to enter it. Held: 
}, The signature of a guardian ad /item for persons now in being holding 
future contingent estates is unnecessary for a valid agreement. Such per- 
sons need not be parties to the proceedings. But, 2, by the statute it is 
necessary for the Court to appoint a person to represent their interests 
before ratifying an agreement. 3, As the rights between the parties are 
contractual and not testamentary the two-year statute of limitations (R.L., 
c. 136, § 3) does not apply to bar plaintiff’s petition. 4, The recital in the 
decree that future interests were represented is not conclusive on a petition 
to vacate and petitioner may prove that such was not the case. 5, ‘‘ And so 
far as the savings bank, as mortgagee, is affected, its interests probably can 
be secured by subrogating it to the rights of creditors and others whose 
claims were paid with the money it lent. (See Newell v. Hadley, 206 Mass. 
335, 340, 341, and cases cited.)” 6, ‘‘ Even if it shall appear that a guardian 
ad litem to represent future contingent interests was appointed, that is not 
necessarily conclusive of the rights of the petitioners, who apparently have 
been deprived of their title without compensation. Other questions are 
likely to arise, in that event. An important one is whether the attempted 
compromise agreement was within the scope of R.L., c. 148,§ 15. That 
statute authorized the proper parties to arbitrate or compromise a contro- 
versy as to whether the paper presented as the will of Peter Gaffney was, in 
fact and in law, his will. It is hard to see how it authorizes interested par- 
ties to make a new will for the testator, and thereby to extinguish a devise 
over after a life estate. (See Hastings v. Nesmith, 188 Mass. 190.) On 








this and other issues that have not been argued we express no opinion at this 
time. The report must be discharged, and the case stand for further hearing 
and trial.” (Neafsey v. Chincholo, 225 Mass. 12.) 


Witt — Lire Estate with Power or Disposar. —'T left a life estate 
by will to his wife with full power to dispose of the same during life. After 
her death the remaining property was to go to 'T’s son. The wife had a 
loathsome disease and did not wish to go to a hospital. Nurses at home 
were expensive. Hence the wife agreed with her sister that the sister was to 
care for the wife until her death, and in return the sister was to have all the 
property left by T. For some time after this agreement no one knew how 
long the wife would live, and it was possible that the expense of support 
would be greater than the value of T’s property. After the wife’s death T’s 
son sued the sister for the residue. Held: The agreement between the 
wife and sister was bona fide and fair without intent to injure the son. As 
the power was validly exercised the sister was entitled to the residue. 
Judgment for defendant. (Griffin v. Kitchen, 225 Mass.) 


Wirt — Vauipiry — Instructions to Jury — Evipence. — A testator 
who was a strong spiritualist died, leaving a large amount of his property to 
a spiritualist medium with whom he lived. Because of his religious beliefs 
he had ceased living with his wife and daughter, but he continued to support 
them. The wife claimed her statutory rights and waived her rights under 
the will. The daughter contested the will on the ground of undue influence 
by the medium and unsoundness of mind of the testator. The trial judge 
refused to instruct the jury as to the meaning of certain clauses in the will 
which gave property tothe medium. The jury could not help seeing from 
the will itself that the medium was the beneficiary. Held: 1, ‘The refusal 
was proper, the issue being whether there was a will, and not as to who were 
the beneficiaries. 2, When counsel prepares a will which the testator 
executes after having instructed what its terms should be and having the 
will read to him, there is a rebuttable presumption that the testator under- 
stood the effect of the whole will. He need not have understood the mean- 
ing of all the technical legal terms or possible constructions by the Court in 
case it should later come into litigation. 3, Spiritualism is not insanity as a 
matter of law. It is for the jury to consider this in connection with the 
refusal to live with one’s family and other evidence. 4, The issue sent to 
the jury was whether the will had been procured by fraud. ‘The trial judge 
rightly refused to allow the jury to consider whether it had been partially 
procured by fraud. If the contestant wished to try partial procurement by 
fraud the issue should have been recast. 5, At a trial of issues of fact a 
presiding judge should refuse to make a ruling or give an instruction which 
assumes the truth of facts in dispute. 6, Letters sent by the testator to his 
daughter are admissible to sho¢w his mental condition. The trial judge has 
discretion as to how old such letters may be to be admissible. 7, Immaterial 
evidence which is harmless may be admitted in the discretion of the trial 
judge when he acts reasonably and fairly. 8, To have a sound mind to make 
a will the testator need not have a mind capable of carrying on business. 
He needs only to understand the seriousness of his acts in making a will, 
the nature of his property, the relations of the beneficiaries to him, and the 
nature of the persons about him. (Dunham v. Holmes, 225 Mass. 68.) 
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Witts —IGnorance oF Testator oF Existence OF PROPERTY REALLY 
ownep By Him. — Appeal from a decree of a single justice who dismissed 
an appeal from the Probate Court allowing a will which gave ‘‘ the rest and 
residue” for certain purposes. The testator believed she owned a life inter- 
est in a trust fund although in reality she owned an interest in the principal. 
The contesting heirs claimed that this ignorance made the remainder intestate 
property which did not go under the terms of the will, as the testator did not 
intend to dispose of this, and that the residuary clause should be restricted 
in its effect. Held: As there was no fraud, undue influence, or inability of 
testatrix to understand the nature of her interest, the property came under the 
will. Allowance of will affirmed. Motion to dismiss appeal allowed. 
(Whitman v. Whitney, 125 Mass. 213.) 


Wits — Proor By AttTestine Wityesses. — This was a trial before a 
jury of an issue whether a certain instrument offered for probate was the will 
of T. Two attesting witnesses were called. One testified to seeing T sign 
and say that the instrument was his will. The other testified to hearing T 
say that the instrument was his will, but the witness said that he did not see 
T sign the will. He did testify that all three attesting witnesses were together 
when they signed. ‘The contestants then moved that the jury be instructed 
that the will was improperly executed. The instruction was refused. On 
exceptions, /eld: The refusal was proper. The jury might believe the 
first witness who testified to all the factors necessary for the proper execution 
of the will. It was not necessary for each attesting witness to testify to the 
same minute facts to show that there had been a due execution. (Hammill 
v. Weeks, 225 Mass. 245.) 


Witts — Vow Limitation Over artER ABsoLUTE Girt. —T’s will pro- 
vided, ‘‘ I give and bequeath to my beloved wife, C, my entire estate, real 
and personal — and at the decease of my said wife, if I leave no issue, the 
residue to my legal heirs.” ‘The wife spent part of the principal and by will 
left the remainder to T’s heirs. The administrator d. l. n. of T filed a bill 
to ascertain if C got a complete interestin T’s property. Held: C’s inter- 
est was absolute, the limitation being void as inconsistent with the prior gift. 
(Davis v. Davis, 225 Mass.) 


Workmen's COMPENSATION — ACCIDENT ON EMPLOYER'S PREMISES WHILE 
coinc Home — REASONABLE Conpuct oF Empitoree. — Employee left work 
and started to go home by crossing a pond which was on the employer's prop- 
erty. He broke through the ice and was drowned. There were ways around 
the pond. The Board found that employee met his death while going home, 
while still on the employer’s premises, and that the route he took was not 
unreasonable. Held: An accident may be within the act although employee 
is not actually at work. He was still on the premises and his action in cross- 
ing the pond did not unreasonably increase the risk of injury. (Stacy’s Case, 
225 Mass. 174.) 


WorkMEN’s CoMPENSATION — ANSWERING TELEPHONE WITHIN EmpPLor- 
MENT — RESTRICTED OR PARTIAL INSURANCE IMPOSSIBLE UNDER THE ACT. 
— The Framingham Shoe Company maintained a store in Boston of which 
employee was apparently manager. While working overtime, taking stock, 
employee went down stairs to answer a telephone call and fell on the stairs. 
The call was personal. Held: 1, The evidence warrants a finding that it 








348 


was employee’s duty to answer calls and he was still within his employ- 
ment, although the call happened to be personal. 2, The contention that 
the company’s insurance applied to the factory and not to the store is not 
maintainable. The act contemplates no restricted or partial insurance of 
employees. This would be contrary to its expressed provisions and to the 
legislative intent. (Coz’s Case, 225 Mass. 220.) 


WorKMEN’s COMPENSATION — AVERAGE WEEKLY WaGeEs — *‘ Time 
Lost.” — Employee worked forty weeks in the year previous to his death by 
accident. He was prevented from working the remaining twelve weeks by 
adverse weather conditions. Employee left a widow, who died pending the 
appeal, and children. Two questions are presented: (1) How are the weekly 
wages to be computed? (2) What rights have the children? Held: 1, 
Our Act, differing from the English Act, fixes a simple manner of comput- 
ing compensation. If a man works 52, 51, or 50 weeks his average weekly 
wage is the amount earned during that period divided by 52. When he has 
lost” more than two weeks then the time lost is deducted: 7@.e., if he 
worked 40 weeks his average weekly wage is the amount earned during 40 
weeks divided by 40. While this does not strictly give the average wage for 
a year it is the computation clearly laid down by the legislature. Time “ lost” 
cannot be construed so narrowly as to mean lost because of conditions pecu- 
liar to the employee, as his own illness. In the ‘*‘ common and approved use 
of language ” (R.L., c. 8, § 4), time lost means lost through bad weather as 
well as through sickness. 2, The widow’s right to compensation is not 
vested, it terminates on her death. Her estate is entitled to the compensa- 
tion up to her decease. The Board has authority to consider the changed 
circumstances and to award compensation to the dependent children. (Bar- 
tont’s Case, 225 Mass. 349.) 


WorkMEN’s COMPENSATION — CLAIM FOR COMPENSATION — TIME FROM 
wuHicu Six Montus’ Periop Dates — Mistake — Evipence. — Employee 
was injured on October 21, 1912, but filed no notice of injury or claim for 
compensation. The employer (as required by law) reported the injury to 
the Board. Employee returned to work in four weeks and continued to 
work till April 7, 1915, when she was compelled to cease work. The Board 
found as a fact that the disability beginning April 7, 1915, was the direct 
result of the injury of October 21, 1912. Employee filed no notice, but 
did file a claim for compensation on July 6, 1915. At the hearing no 
evidence of weekly wages was introduced, but the employer's report (which 
was not offered in evidence) stated the wages and the Board used this as its 
basis for computation. Held: 1, Lack of notice is not fatal when the 
employer has knowledge. The Board could find from the employer’s report 
that he had knowledge. 2, If the accident occurred in October, 1912, the 
claim for compensation was not ‘filed within six months after the occur- 
rence of the accident.” When a claim is based on an accident the six 
months runs from the date of the accident. When it is based not on an 
accident but on a personal injury, as lead poisoning (see Johnson’s Case, 
217 Mass. 388), the six months may run from the date of incapacity if that is 
the date when the injury first manifested itself. The claim in this case was 
late and therefore as a matter of law it is barred. 3, However, the statute 
provides that lateness of claim is not fatal if occasioned by mistake. 
When an accident causes a slight injury, but does not cause serious inca- 
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pacity until some time later, failure to file claim at the time of the slight 
injury may well be a mistake. But when the serious incapacity is discov- 
ered, the mistake should be rectified by filing a claim within a reasonable 
time, which does not mean within six months, but ordinarily would mean 
immediately. Case remanded for further hearing on this point. 4, Though 
the only evidence of wages was that in the employer’s report, which was not 
offered in evidence at the hearing, yet ‘‘the committee of arbitration and 
the Industrial Accident Board are lay boards and the proceedings before 
them ought not to be hampered by technicalities.” Any report which is on 
file with the Industrial Accident Board may be acted upon either by the 
Committee or by the Board without being formally put in evidence. (Car- 
roll’s Case, 225 Mass. 203.) 

Note. — This case determines what has heretofore been a troublesome 


question, viz.: From what date does the six months’ period run in which a 
claim must be filed? 


WorKMEN’s COMPENSATION — DEPENDENCY — ‘‘ MEMBERS OF EMPLOYEE’S 
Famity” Derinep. — Herbert Cowden was the adopted son of one Cowden, 
who had a daughter Edith. Herbert was killed at his employment, and Edith, 
although the father was living, claimed compensation as a dependent. The 
question was whether Edith was within the statute which defines dependents 
as ‘members of the employee’s family or next of kin.” Held: The father 
was the next of kin. The Board’s finding that Edith was not a member of 
the deceased’s family must stand as warranted by ample evidence. Deceased 
was not the head of the family nor under obligation to support his sister by 
adoption. (Cowden’s Case, 225 Mass. 66.) 


WorkMEN’s CoMPENSATION — FootinG oF EmpLoyees Not a Risk OF 
rHE EMPLOYMENT. — Employee started a scuffle with a fellow employee while 
in an elevator. Employee fell down and his heel was caught and injured. 
The Board found the accident did not arise ‘‘ out of” theemployment. Held: 
The Board’s finding must stand as warranted by evidence. ‘‘ The injury did 
not originate in any risk connected with and caused by” the employment. 
( Moore’s Case, 225 Mass. 258.) 
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Roscoe Pound. 
Three Generations of Romance and Litigation: The Celebrated Games’ 
Will Case. Walter S. Holden.» 
The Science of Practice. The Young Practitioner’s Needs. Edward P. 
Branson. 


Marcu, 1917. 


The Spirit of Code Pleading. George P. Costyan, Jr. 

Observations on the Illinois Decisions Affecting Proprietary Rights in 
Illinois Lands underlying Lakes and Streams. Isaac C. Hardin. 
Elmer M. Lelasmann. 

Important Bills Pending in the [llinois General Assembly. Herbert Harley. 


JURIDICAL REVIEW. 
DecemBer, 1916. 


Early History of Commercial Societies. William S. Holdsworth. 
The Pack of the Traveling Merchant. William Roughead. 

Facts and Fictions about Divorce. F. P. Walton. 

The Ministerial Function’of Government. W. W. Lucas. 


Marcu, 1917. 


Recent Leading English Cases. Alfred Hildesley, Barrister-at-Law. 

Recent Leading Scots Cases. William Dunbar, Advocate. 

Nicol Muschet. William Roughead, W.S. 

Mistaken Identity, III. George Strouack. 

The Trial of Bellingham. J. A. Lorat-Fraser, Barrister-at-Law. 

Recent Legal Literature. 

Index to Articles of Interest in the Recent Legal Periodicals — British, 
Colonial, and Foreign. C. A. Malcolm, M.A. 


LAW QUARTERLY REVIEW. 
Ocroser, 1916. 


Thomas Madox as Constitutional and Legal Historian, II. Harold D. 
Hazeltine. 

The Insurance of Foreign Property in War Time, I. W. R. Willson. 

Prerogative in War Time. F.C. T. Tudsbery. 

Acceleration of Remainders — With Special Reference to Re Scott. 
Frederick Edward Farrer. 

The Origin of the English Bar, IfI. Herman Cohen. 

A Nicety in the Law of Mortgage. Arthur C. Meredith. 

Accommodation Works under the Railways Clause, October, 1845. Charles 
Sweet. 

The Origin of the Rule in Baker rv. Bolton. W. S. Holdsworth. 
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January, 1917. 


An Inalienable Fee Simple. Edward Jenks. 
The Insurance of Foreign Property in War Time, II]. W. R. Willson. 
The Writ of Conspiracy. Percy H. Winfield. 
Prisoner’s Evidence and Previous Offences: 
I. Ernest E. Williams. 
II. Herman Cohen. 
Privy Council Law and Practice of Letters Patent for Invention from the 
Restoration to 1794, I. E. Wyndham Hulme. 
The Personal Character of a Corporation, James Edward Hogg. 
The Statute of Lincoln, 1316, and the Appointment of Sheriffs. James 
Conway Davies. 
Further Suggestions for Shortenings Assurances. Sir Howard W. Elphin- 
stone, Bart. 


MICHIGAN LAW REVIEW. 

DeceMBER, 1916. 
Martial Law and the English Constitution. Harold M. Bowman. 
Attaint, II. John M. Zane. 

JANUARY, 1917. 
The Changing Legal Order. Floyd R. Mechem. 
Public Utility Valuation. Edwin C. Goddard. 
Recovery of Money Paid under Duress of Legal Proceedings in Michigan. 

Edgar M. Durfee. 

Feprvuary, 1917. 
The Extension of Judicial Review in New York. Edward S, Corwin. 
The Carmack Amendment in the State Courts. Wayland H. Sanford. 


Marcu, 1917. 
The Ohio ‘* Blue Sky ’’ Cases. Clarence B. Laylin. 
The Disposition to be Made of Property the Subject of a Power if the 


Power is not Exercised. John R. Rood. 
Michigan Adoption of Uniform State Legislation. George W. Bates. 


SOUTHERN LAW QUARTERLY. 


OctTosBerR, 1916. 


What is Left of the Original Package Doctrine. Henry Hubbard Foster. 


Fepruary, 1917. 
The Punitive Damages Heresy. Robert H. Marr, 
Uniform Federal Procedure. Henry D. Clayton. 


UNIVERSITY OF PENNSYLVANIA LAW REVIEW. 


January, 1917. 
The Interpretation of Statutes. Ernest Freund. 
The Criminal Code of Pennsylvania. William E. Milsell. 
Consequential Damage in Eminent Domain in Pennsylvania (concluded). 
Roland R. Foulke. 
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Feprvuary, 1917. 
The Maintenance of Swiss Neutrality in the Present War. Gordon E. 
Sherman. 
The Natural Termination of Estate. Harold M. Bowman. 
Recent Divorce Legislation in Pennsylvania as Tested by Federal Prin- 
ciple of Jurisdiction. William D. Crocker. 


Marca, 1917. 
The Proposed Woman Suffrage Amendment and the Amending Power. 
William L. Marbury. 
The Pennsylvania Practice Act of 1915. David Werner Amram. 
In MEMORIAM: 
George Mifflin Dallas. John W. Patlon. 


YALE LAW JOURNAL. 
January, 1917. 


Offer and Acceptance and Some of the Resulting Legal Relations. Arthur 
L. Corbin. 

Legal Possibilities of Federal Railroad Incorporation. William W. Cook. 

The Dangerous Instrument Doctrine. H.C. Horack. 


Fesruary, 1917. 


The Rule in Whitby v. Mitchell —Its Present Status as Shown by Recent 


Cases. Charles P. Sanger. 

Control of Patented and Copyrighted Articles after Sale. F. Granville 
Munson. 

The Anglo-Saxon Period of English Law. A. H. F. Lefroy. 


Marcu, 1917. 
International Pecuniary Claims against Mexico. Edwin M. Borchard. 
The French Judiciary. James W. Garner. 
The Anglo-Saxon Period of English Law, II. A. H. F. Lefroy. 
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